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INTRODUCTION 


N  a  well  conducted  business  the  details  of  transactions  are 
recorded  in  preliminary  books,  and  are  posted  to  the  jour- 
nals and  ledgers,  and  ultimately  find  expression  in  the  general 
balance  sheets. 

These  balance  sheets  express  the  condition  of  business  as 
of  the  time  of  the  balances,  and  in  a  sense  may  be  called  his- 
tories of  the  business. 

Not  so,  apparently,  in  matters  pertaining  to  the  law. 

The  law-making  body  enacts  the  laws,  and  in  fact  enacts 
many  of  them ;  and,  as  conditions  arise  which  are  thought  to 
need  attention,  the  law-making  body  enacts  more  laws  to  meet 
new  conditions.  After  a  while  many  of  these  laws  are  on  the 
statute  books,  and  there  arises  a  demand  for  codification,  or 
revision.  Virginia  has  had  many  of  these  revisions  and  codi- 
fications resulting  in  a  goodly  number  of  codes.  Such  re- 
visions, or  codifications,  are  not  "postings",  nor  are  they  made 
for  the  purpose  of  showing  the  pre-existing  conditions  of  the 
law.  They  are  made  only  for  future  guidance ;  for  the  future 
government  of  the  citizens. 

We  are  told  that  when  one  acquires  real  estate,  whatever 
rights,  privileges,  or  burdens  are  then  appurtenant  to  it  pass 
along  with  it,  and  thereafter  remain  appurtenant  to  it. 

The  first  settlements  in  Virginia  took  place  over  300  years 
ago  under  conditions  many  of  which  are  unknown  to  the  gen- 
eral reader  of  this  day,  and  some  of  which,  unfortunately,  re- 
main unknown  to  the  most  painstaking  students  and  historians. 
Records  have  been  lost  or  destroyed.  Other  records  have  lain 
concealed  through  the  centuries,  and  are  only  just  beginning  to 
come  to  light. 

At  the  time  of  the  first  settlement  at  Jamestown  much  of 
the  land  law  of  England  had  not  been  developed ;  and  we  are 
told  that  practically  none  of  the  law  of  waters  had  been  de- 
veloped.    The  great  English  law  commentaries  had  not  been 
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written,  and  of  course  no  distinctively  American  law  had  yet 
been  developed.  The  King  was  head  of  the  nation,  and  the 
Ruler  of  the  land  as  well  as  the  Ruler  of  the  people. 

Colonial  lands  were  acquired  by  successive  settlers  under 
tenures  then  authorized  by  the  British  Crown  without  specific 
statement  in  the  title  papers  of  incidental  rights,  whether  ri- 
parian or  otherwise.  These  tenures,  or  grants,  varied,  it  would 
seem,  under  each  sovereign,  whether  King  or  Queen.  And,  as 
different  sovereigns  appointed  different  Colonial  Governors 
from  time  to  time,  such  Governors  were  empowered  by  Com- 
missions as  authority  for  their  acts,  and  these  Commissions 
were  varied  from  time  to  time  by  subsequent  instructions. 

The  full  legal  effect  of  these  various  land  tenures,  which  were 
called  patents,  has  never  been  wholly  adjudicated.  In  the  early 
days  the  need  for  adjudication  was  hardly  felt.  The  country 
was  a  vast  virgin  waste  with  enough  land  for  all,  and  few 
questions  of  individual  "rights"  were  raised  for  many  years 
after  the  early  settlements.  Each  planter  had  more  land  than 
he  could  cultivate  and,  together  with  his  neighbor,  planter,  was 
primarily  interested  in  the  essential  need  of  conquering  the 
savage,  subduing  the  forest,  and  pushing  westward  the  fron- 
tier ;  so  that  he  had  little  time,  or  inclination  to  investigate  his 
particular  and  individual  rights  as  a  land-owner,  whether  ri- 
parian or  otherwise. 

One  government  was  over  the  Colony,  and  in  its  final  essence 
that  government  was  the  Parliament  in  London. 

Following  what  amounted,  in  effect,  to  a  partition  of  the 
Colony,  by  the  land  grant  of  the  Northern  Neck  of  Virginia 
to  the  Culpeper  Family,  there  were  what  might  be  called  two 
sub-governments  in  Virginia;  that  of  the  Colony  proper,  and 
that  of  the  Northern  Neck,  which  Northern  Neck  embraced 
approximately  six  millions  of  acres. 

The  individual  planter  was  not  subjected  to  the  control  of 
the  manifold  government  agencies  of  today,  such  as  the  Boards 
of  Supervisors,  the  Councils  of  the  Cities,  the  State  Assembly, 
or  the  Congress.  His  life  was  simple,  and  he  seldom  had 
occasion  to  trouble  himself  as  to  the  precise  limitations  on  his 
title  to  his  lands,  whether  interior  lands,  bordering  usually  on 
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some  creek  or  run,  or  whether  shore  lands  bordering  on  the 
rivers,  the  bay,  or  the  ocean. 

Certain  it  is,  however,  that  the  planter's  ownership  of  these 
lands  carried  with  it,  as  incident  to  such  ownership,  certain 
rights  with  which  this  study  of  Judge  Embrey's  is  largely  con- 
cerned, usually  called  Riparian  Rights.  These  rights  had  not 
been  legally  stated.  There  was  no  body  of  legal  rules,  no 
codification  of  the  laws,  no  textbooks  of  the  law  of  waters,  and 
no  adjudication  of  courts  as  to  what  these  rights  were.  As 
time  went  on  and  life  became  more  complex  property  became 
more  valuable;  the  introduction  of  live  stock  made  necessary 
the  fencing  of  boundaries  hitherto  not  defined ;  the  growing 
scarcity  of  game  and  fish  and  the  increasing  population  caused 
questions  to  arise  as  to  hunting  and  fishing  rights ;  at  an  early 
date  the  construction  of  water  mills  caused  still  more  difficult 
questions  to  be  raised  as  to  the  ownership,  or  control  of  waters ; 
and,  as  the  country  became  settled  and  the  streams  became 
largely  highways  of  travel,  further  questions  arose  as  to  the 
right  of  the  public  to  travel  these  waters. 

What  were  the  answers  to  these  questions? 

Many  of  them  apparently  were  never  answered ;  many  which 
have  been  raised  in  modern  times  were  never  raised  in  earlier 
days.  But,  as  such  questions  did  arise,  they  demanded  an 
answer,  and  the  Colonial  Assembly  first,  next  the  Legislature, 
and  then  the  Courts  sought  to  provide  the  answer.  The  Legis- 
lature answered  some  of  them.  The  Courts  answered  a  few 
more.  But  to  this  day  many  of  these  questions  remain  un- 
answered. 

In  1920  the  Congress  of  the  United  States  passed  a  Federal 
Water  Power  Act  which  is  thought  by  many  to  be  a  grave 
encroachment  upon  the  rights  of  the  States.  In  1928  the  Legis- 
lature of  Virginia  passed  the  State  Water  Power  Bill.  It 
would  appear  that  these  two  enactments  conflict  most  materially. 

Shall  the  United  States  control  the  waters  of  Virginia — not 
only  waters  which  are  navigable,  but  the  non-navigable  waters 
and  streams  of  the  State  up  to  their  very  sources  and  even  to 
the  head  springs  issuing  from  the  mountain  side? 
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Shall  Virginia  exercise  exclusive  jurisdiction  and  control 
her  own  streams,  subject  only  to  the  right  in  the  National 
Government  to  regulate  commerce  among  the  several  states, 
and  with  foreign  nations? 

What  is  the  limit  of  Federal  control,  and  what  is  the  limit 
of  State  control? 

What  are  the  respective  rights  of  the  State  and  the  citizens 
and  the  land-owners,  in  the  waters,  in  the  beds  and  banks  of 
the  streams? 

When  does  the  individual  right  give  way  to  the  public  right, 
and  is  this  public  right  the  right  of  the  State  or  the  right  of 
the   National  Government? 

These  and  other  questions  have  become  acute  in  recent  years 
and  must  be  answered. 

In  what  then  are  these  answers  to  be  found? 

Answers  to  many  of  these  questions,  we  are  told  by  the 
lawyers,  are  not  to  be  found  in  the  decisions  of  the  Courts,  or 
in  the  Acts  of  Congress,  or  in  the  laws  passed  by  the  Legis- 
lature. 

They  are,  it  seems,  to  be  deduced  from  restatement  of  appli- 
cable legal  principles,  having  in  mind  the  customs,  the  insti- 
tutions, the  habits  of  thought,  the  practices  of  the  people,  and 
the  concepts  of  government  at  the  time,  or  times,  when  the 
lands  were  acquired  by  the  settlers. 

What  rights  did  the  settlers  acquire  when  they  took  up  their 
lands  ? 

Have  these  rights  been  abridged  or  enlarged? 

Can  it  be  said  that  rights  validly  attached  to  real  estate  prior 
to  the  Revolution  were  abridged  or  enlarged  or  in  any  wise 
changed  by  the  treaty  of  peace?  What  were,  and  what  are 
these  rights? 

In  an  endeavor  to  shed  light  on  these  questions,  Judge  Em- 
brey,  of  Fredericksburg,  Virginia,  has  written  the  study  which 
is  the  subject  of  this  introduction.  He  has  endeavored  to 
consult  the  ancient  sources,  and  to  make  them  available  to  the 
modern  student,  lawyer,  and  judge.     Starting  with  the  ancient 
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power  of  the  King  as  limited  by  Magna  Charta,  Judge  Embrey 
attempts  to  give,  as  it  were,  a  picture  of  the  legal  power  of  the 
King  at  the  time  of  the  first  settlement  at  Jamestown ;  and, 
quoting  some  of  the  ancient  charters  authorizing  the  Virginia 
settlements,  their  interpretation  is  sought  in  accordance  with 
then  existing  rules  of  law.  So-called  Crown  Grants,  or  pat- 
ents of  land,  to  private  citizens  are  examined  and  interpreted 
in  the  light  of  existing  legal  principles  applicable  at  the  time  of 
these  grants. 

As  the  early  settlements  advanced  westward  up  the  rivers, 
new  Commissions  or  Instructions  were  issued  by  the  British 
Sovereigns  to  their  several  Colonial  Governors,  and  new  laws 
were  enacted  by  the  Colonial  Assembly.  All  these  must  be 
considered  and  oft  times  read  into  the  early  land  grants  and 
patents.  Interpretations  and  the  legal  construction  of  these 
land  titles  necessarily  varied  in  accordance  with  the  laws  ex- 
isting at  the  time,  or  times,  these  lands  were  taken  up. 

Following  the  Revolution,  and  the  adoption  of  the  first  Vir- 
ginia Constitution,  the  General  Assembly  of  Virginia  pre- 
scribed the  form  for  state  grants  of  land,  but  no  effort,  it 
would  seem,  was  made  to  set  out  their  legal  effect,  or  to  state 
what  such  legal  effect  might  be,  or  what  were  the  rights,  ripar- 
ian or  otherwise,  incident  to  the  lands  conveyed  by  the  State 
Grants. 

Judge  Embrey  has  undertaken  to  set  out  the  royal  Commis- 
sions and  Instructions  to  each  Colonial  Governor,  and  has  set 
out  in  full  copies  of  grants  for  lands  made  by  each  Royal 
Governor,  pursuant  to  his  commission,  or  his  instructions  up 
to  the  Revolution. 

He  has  also  traced  the  legal  history  of  the  Northern  Neck, 
that  great  domain  lying  between  the  Rappahannock  and  the 
Potomac  Rivers  and  their  head  springs,  and  has  brought  the 
history  of  this  Northern  Neck  from  the  British  Crown  to  and 
through  its  several  Proprietors  up  to  a  period  succeeding  the 
Revolution,  when  the  General  Assembly  of  Virginia  passed 
one  set  of  laws  equally  applicable  to,  and  governing  the  for- 
mer Northern  Neck  Proprietary,  as  well  as  the  strictly  Colonial 
portion  of  the  Colony. 
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This  study  by  Judge  Embrey  is  not  an  effort  at  codification, 
but  rather  an  attempt  to  state  the  law  existing  at  the  time,  or 
times,  when  property  rights  were  acquired  during  the  Colonial 
period  and  in  the  earlier  days  of  the  Republic.  He  seems  to 
have  covered  the  subject,  though  the  field  is  an  extensive  one, 
and  not  easily  dealt  with  in  a  volume  of  this  size. 

The  State  Commission  on  Conservation  and  Development 
of  Virginia  is  expressly  charged  by  law  with  the  duty  of 
"fomenting"  the  water  power  resources  of  the  State.  In  the 
performance  of  this  duty  the  Commission,  from  the  outset, 
has  found  itself  embarrassed  and  oft  times  at  a  complete  loss, 
because  of  the  lack  of  a  sufficiently  comprehensive  study  of 
the  practical  and  legal  questions  arising  out  of  the  conditions 
affecting  riparian  rights  in  Virginia  outlined  above.  It  is  with 
peculiar  pleasure  and  satisfaction,  therefore,  that  we  have  ex- 
ercised the  privilege  of  examining  the  proofs  of  Judge  Embrey's 
monumental  work. 

A  few  words  here  as  to  the  author  and  the  special  qualifi- 
cations he  brought  to  the  writing  of  this  work  will  not  be  out 
of  (place. 

Judge  Embrey  was  born  in  Fauquier  County,  Virginia,  in 
1874.  He  received  his  early  education  in  Fredericksburg,  Vir- 
ginia, was  graduated  in  surveying  and  engineering  from  Locust 
Dale  Academy,  and  in  Law  from  the  University  of  Virginia, 
and  admitted  to  the  Bar  in  1895. 

He  served  two  terms  as  Commonwealth's  Attorney  and  one 
as  Judge  of  the  Corporation  Court  of  the  City  of  Fredericks- 
burg. 

Practicing  generally  in  the  State  and  Federal  Courts,  his 
industry  and  ability  soon  placed  him  among  the  leaders  of  the 
Fredericksburg  Bar;  and  in  later  years  his  extensive  and  suc- 
cessful practice,  his  state-wide  reputation  as  a  safe  guide  and 
wise  counsellor,  and  his  profound  learning  in  the  law  have 
earned  for  him  an  assured  place  among  the  leaders  of  the  Bar 
in  the  State. 

For  more  than  thirty  years  a  substantial  part  of  Judge  Em- 
brey's extensive  practice  has  been  devoted  to  matters  having 
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to  do  with  the  development  and  maintenance  of  water-power 
and  hydro-electric  projects  in  Virginia. 

He  was  attorney  for  the  Fredericksburg  Water  Power  Com- 
pany when  that  property  was  acquired  in  1894  by  Mr.  Frank 
J.  Gould  then  largely  interested  in  the  Virginia  Railway  and 
Power  Company,  and  he  remained  with  the  Company  as  its 
General  Counsel ;  later  as  its  President  and  Counsel  until 
it  was  purchased  by  Stone  and  Webster  in  1925,  and,  as  the 
Spottsylvania  Power  Company,  merged  with  Richmond  and 
Norfolk  properties  as  the  Virginia  Electric  and  Power  Com- 
pany. 

Judge  Embrey  also  acted  as  Counsel  and  actively  partici- 
pated in  the  organization  of  the  Southside  Virginia  Power 
Company  and  the  Middle  Virginia  Power  Company,  which  were 
later  acquired  by  the  Virginia  Public  Service  Company. 

Judge  Embrey's  findings  and  conclusions  as  to  the  law  of 
waters  and  of  riparian  rights  in  Virginia,  as  set  forth  in  this 
work,  derive  their  authority  and  are  entitled  to  respect,  not 
merely  as  the  result  of  an  exhaustive  study  of  the  subject  by 
a  ripe  scholar  and  an  able  and  experienced  lawyer ;  but  also 
as  the  product  of  a  writer,  a  goodly  portion  of  whose  pro- 
fessional activities  for  more  than  thirty  years  has  been  de- 
voted to  the  solution  of  the  thousand  and  one  practical  prob- 
lems which  have  arisen,  and  continue  to  arise  every  day,  in 
the  development  and  maintenance  of  the  water-power  resources 
of  this  State. 

William  E.  Carson, 
Chairman,  State  Commission  on 
Conservation  and  Development. 


PREFACE 

TTN  past  ages  the  oceans,  bays  and  rivers  and  their  tributary 
■^  streams  were  useful  to  man,  particularly  for  fishing  and 
fowling,  travel  and  commerce.  These  uses  might  be  denomi- 
nated utilitarian.  The  major  bodies  of  water  and  streams, 
mostly  tidal,  were  regarded  as  highways,  the  minor  ones,  mostly 
non-tidal,  were  regarded  as  private. 

The  use,  rather  than  the  development,  of  these  natural  re- 
sources caught  the  casual  attention  of  the  law-makers. 

As  time  passed  these  ancient  uses  continued  and  to  them  were 
added  new  uses,  meeting  new  needs  arising  out  of  a  more  com- 
plex life. 

The  modern  man  uses  these  resources  as  his  forefathers  did, 
also  for  various  industrial  purposes,  and  in  addition  seeks  the 
waters  for  play,  rest  and  recreation  so  necessary,  and,  without 
public  sanction  or  support,  so  increasingly  difficult  to  obtain. 

The  gladiatorial  contests,  to  which  the  urban  populace  were 
admitted,  were  more  to  dignify  the  Emperor  than  to  provide 
recreation  for  the  people,  and  were  not  provided  pursuant  to 
any  law  therefor  looking  toward  the  recreation  needs  of  the 
people. 

In  the  earlier  centuries,  and  down  through  the  American 
Civil  War,  life  was  largely  pastoral,  or  rural,  and  the  law 
embodied  few,  if  any,  provisions  for  the  recreational  need  of 
the  people. 

With  urban  congestion,  and  the  stress  and  strain  of  modern 
life,  came  the  realization  of  the  need  for  recreation,  resorts 
for  which,  of  the  proper  kind,  becoming  increasingly  harder 
for  the  average  citizen  to  obtain.  Virginia  seems,  in  the  decade 
following  the  World  War,  probably  the  period  of  the  greatest 
tension  in  the  lives  of  any  generations  of  her  people,  to  have 
determined  upon  the  development  of  her  natural  resources, 
particularly  the  "Waters  of  the  State",  and,  also  to  acquire, 
preserve,   and  maintain    for   the   use,   observation,    education, 
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health,  and  pleasure  of  the  people  of  Virginia,  public  parks, 
areas,  lands,  or  any  estate  or  interest  therein  of  scenic  beauty, 
recreational  utility,  historical  interest,  remarkable  phenomena, 
or  any  other  unusual  features. 

The  development  of  her  waters  was  foreshadowed  in  the 
Act  of  1924,  and  found  further  expression  and  elaboration  in 
the  Acts  of  1926,  1927  and  1928. 

The  Act  approved  March  24,  1928,  (Acts  1928,  page  1099), 
also,  it  seems,  indicates  the  beginning  of  a  legislative  purpose  to 
use  the  "Waters  of  the  State"  for  recreational  purposes  as  well 
as  for  power  purposes. 

By  an  Act  approved  March  20,  1924,  (Acts  1924,  page  517), 
the  General  Assembly  of  Virginia  sought  to  provide  for  "the 
investigation  and  means  for  the  development  of  the  water 
power,  industrial  and  agricultural  interests  and  resources  of 
the  State",  and  by  said  Act  created  "a  water  power  and  de- 
velopment commission"  whose  duty  it  became  "to  gather  and 
disseminate  information  relative  to  the  water  power  and  in- 
dustrial advantages  and  resources  and  opportunities  for  indus- 
trial and  agricultural  enterprises  or  commercial  power  plants; 
to  promote  the  development  and  utilization  of  the  water  powers 
and  other  resources  of  the  State ;  to  seek  investors  and  the 
establishment  of  manufactories  or  other  enterprises  within  the 
State ;  and  to  co-operate  with  any  State,  Federal  or  private 
agencies  for  the  development  and  utilization  of  the  vast  natural 
resources  of  the  State". 

The  Act  further  provided  that  "for  the  purpose  of  ascer- 
taining more  definitely  the  water  power  rights  of  the  State  in 
various  navigable  and  unnavigable  streams  of  the  State,  the 
Attorney  General,  through  his  office,  is  directed  to  investigate 
and  report  to  the  Governor  before  the  meeting  of  the  next 
General  Assembly,  his  findings  and  opinions,  together  with  such 
recommendation  as  he  may  think  proper  for  any  legislation 
which  may  seem  advisable,  either  to  establish,  or  more  clearly 
define  such  State  rights". 

We  are  advised  that  no  such  report  was  made  by  the  Attor- 
ney General,  probably  because  no  appropriation  was  made 
therefor. 
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An  Act  approved  March  17,  1926,  (Acts  1926,  page  307), 
created  "as  an  agency  of  the  Commonwealth  of  Virginia,  a 
State  Commission  on  Conservation  and  Development",  which 
Commission,  subject  to  the  provisions  of  SECTION  FOUR 
of  the  Act,  was  vested  with  "all  the  rights,  powers,  and  duties 
now  vested  by  law  in  the  Water  Power  and  Development  Com- 
mission, the  State  Geological  Commission,  the  State  Geological 
Survey,  the  office  of  the  State  Geologist,  and  the  office  of  the 
State  Forester",  *  *  *  *  "^j^^j  ^j|-j^  ^jj  ^j^g  rights,  powers  and 
duties  now  vested  in  any  of  the  members,  officers,  agents,  or 
employees  of  said  agencies". 

"The  title  to  and  control  of  all  property  of  every  kind,  and 
description,  held  or  controlled  by  the  said  agencies,  is  hereby 
transferred  to,  and  vested  in  the  State  Commission  on  Conser- 
vation and  Development  ****". 

The  Act,  as  printed,  did  not  contain  any  "section  four", 
so  specifically  designated,  to  which  the  above  quoted  provisions 
were  subject;  but  by  an  Act,  approved  March  26,  1928,  (Acts 
1928,  page  1154),  the  last  paragraph  of  Section  3  of  the  Act 
of  1926  was  denominated  "Section  4",  and  the  above  provisions 
of  the  Act  of  1926  were  re-enacted  and  were  to  become  oper- 
ative when  the  State  Commission  on  Conservation  and  De- 
velopment shall  "so  direct  by  resolutions,  approved  by  the 
governor". 

Such  resolutions  were  duly  passed  and  approved  by  the 
Governor,  September  9,  1926,  since  which  time,  and  following 
the  reorganization  of  the  State  Government,  the  Water  Power 
and  Development  Commission  has  functioned  as  the  Water 
Board  of  the  State  Commission  on  Conservation  and  Develop- 
ment. The  personnel  of  the  Board  as  this  Study  goes  to 
press,  are,  Hon.  Wm.  E.  Carson,  of  Riverton,  Va.,  Chairman ; 
Hon.  Coleman  Wortham,  of  Richmond,  Va.,  Vice-Chairman ; 
and  Mr.  Richard  A.  Gilliam,  of  Richmond,  Va.,  Secretary. 

In  the  meantime,  between  the  Acts  of  1926  and  1928,  the 
administration  of  the  State  Government  was  reorganized  by 
the  Act  approved  April  18,  1927  (Acts  Extra  Session  1927, 
pages  103,  117),  and  among  the  Twelve  Administrative  De- 
partments of  the  State  Government  there  were  "created  and 
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established"  the  Department  of  Corporations  (Section  16,  p. 
115),  and,  (Section  19,  p.  117),  the  Department  of  Conserva- 
tion and  Development. 

Section  19  provides  that  "The  State  Commission  on  Con- 
servation and  Development,  the  Commission  of  Game  and  In- 
land Fisheries,  the  Commission  of  Fisheries  and  the  Commis- 
sioner of  Fisheries  shall  be  within  the  Department  of  Con- 
servation and  Development",  and  that  "all  provisions  of  law 
in  relation  to  said  State  agencies  are  continued  in  force,  except 
that  the  Department  of  Game  and  Inland  Fisheries  shall  be 
hereafter  known  as  the  Commission  of  Game  and  Inland  Fish- 
eries", and  the  Board  to  Place  Historical  Markers  is  consti- 
tuted an  Advisory  Board  to  the  State  Commission  on  Conser- 
vation and  Development. 

The  Act  of  March  24,  1928  (Acts  1928,  page  1099)  will  be 
referred  to  in  this  study  as  the  Water  Power  Act.  It  provides 
that  in  order  to  conserve  and  utilise  the  otherwise  wasted  en- 
ergy from  the  water  poimrs  in  this  State,  it  is  by  the  Act  de- 
clared to  be  the  policy  of  the  State  to  control  the  Waters  of  the 
State  and  to  the  utilization  of  the  water  resources  in  this  State 
to  the  greatest  practicable  extent. 

The  Act  is  professedly  utilitarian  in  its  provisions,  and  as- 
pects, and  is  to  be  administered  by  the  State  Corporation  Com- 
mission, through  license  granted,  upon  application  filed  with 
the  State  Corporation  Commission. 

A  copy  of  said  application  shall  also  be  filed  by  the  appli- 
cant with  the  State  Commission  on  Conservation  and  Develop- 
ment within  ten  days  after  filing  said  application  with  the  State 
Corporation  Commission. 

No  further  reference  to  the  State  Commission  on  Conser- 
vation and  Development  is  contained  within  the  terms,  or  ap- 
parently within  the  spirit  of  the  Act;  nor,  beyond  the  above 
requirement  that  a  copy  of  the  application  be  filed  with  the 
State  Commission  on  Conservation  and  Development,  are  there 
any  references  whatsoever  to  the  recreational,  scenic,  or  other 
possibilities,  not  wholly  or  professedly  utilitarian,  present  or 
latent  in  the  "Waters  of  the  State",  to  be  had  and  enjoyed  by 
the  Citizens  thereof. 
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The  Act  of  March  17,  1926,  creating  the  State  Commission 
on  Conservation  and  Development  (Acts  1926,  page  307)  ; 
the  Act  of  March  22,  1928,  vesting  in  the  State  Commission 
on  Conservation  and  Development  power  to  acquire  lands  in 
the  Blue  Ridge  area  of  Virginia  for  public  park  purposes  (Acts 
1928,  page  983)  ;  and  the  Act  of  March  26,  1928  (Acts  1928, 
page  1154),  amending  the  Act  of  March  17,  1926,  hardly  less 
emphatically,  in  spirit  at  least,  express  the  policy  of  the  State, 
through  the  State  Commission  on  Conservation  and  Develop- 
ment, for  the  public  use,  to  acquire  by  gift,  purchase,  or  by 
the  exercise  of  the  power  of  eminent  domain,  "areas,  properties, 
lands  or  any  estate  or  interest  therein  of  scenic  beauty,  recre- 
ational utility,  historical  interest,  remarkable  phenomena,  or 
any  other  unusual  features,  which,  in  the  judgment  of  the 
Commission,  should  be  acquired,  preserved  and  maintained  for 
the  use,  observation,  education,  health  and  pleasure  of  the 
people  of  Virginia". 

Apart  from  the  other  and  older  laws  of  the  State,  insuring 
the  use,  as  a  Common,  to  all  the  good  people  thereof  for  the 
purpose  of  fishing  and  fowling  and  taking  and  catching  oy- 
sters and  other  shell  fish,  of  all  the  beds  of  the  bays,  rivers 
and  creeks,  and  the  shores  of  the  sea  within  the  jurisdiction 
of  "this  Commonwealth",  and  not  conveyed  by  special  grant 
or  compact  according  to  law, — the  great  actualities  as  well  as 
the  vast  potentialities  of  the  "Waters  of  the  State",  for  the 
use,  health  and  pleasure  of  the  people  of  the  State,  have  not 
been  overlooked,  and  it  is  felt,  will  not  be  overlooked  or  neg- 
lected by  future  General  Assemblies  of  Virginia. 

The  privileges  granted  to  applicants  by  the  Water  Power 
Act  are  for  power  purposes  only,  and  the  right  to  alter,  amend 
or  repeal  the  Act  is,  by  its  terms,  expressly  reserved,  safe- 
guarding power  licenses,  however,  already  granted. 

So,  it  would  seem,  the  way  is  open,  and  the  right  reserved, 
to  the  General  Assembly,  at  any  time,  in  addition  to  the  rights 
of  fishing,  fowling  and  catching  and  taking  oysters  and  other 
shell  fish,  insured  to  the  good  people  by  existing  and  older 
laws,  to  provide,  in  the  "Waters  of  the   State",  recreational 
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privileges  and  facilities  promoting  and  enhancing  the  health  and 
pleasure  of  the  people  of  Virginia. 

The  Water  Power  Act,  as  well  as  other  and  older  laws  still 
effective  and  un-repealed  relating  to  the  "Waters  of  the  State", 
is  not  without  its  difficulties  of  construction,  interpretation 
and  application. 

Many  questions  will  be  raised,  and  these  must  needs  be  de- 
cided, first,  probably  by  the  Governor  and  the  Administrative 
Departments  of  the  State  Government,  and  finally  by  the 
Courts. 

"While  we  have  adopted  the  common  law  of  England,"  says 
Professor  W.  Minor  Lile,  "it  does  not  necessarily  follow  that 
the  same  principles  will  always  be  recognized  with  us  as  pre- 
vailed in  England  at  the  date  of  its  adoption.  The  common 
law  is  of  so  flexible  a  nature  that  it  moulds  and  adjusts  itself 
to  suit  the  successive  changes  which  occur  in  the  conditions 
of  things  to  Which  it  is,  in  different  places,  under  different 
circumstances,  and  at  different  times,  applied.  And  when- 
ever new  questions  arise,  for  which  there  is  no  precedent, 
there  are  never  wanting  old  principles  by  which  they  may  be 
determined." 

Chief  Justice  Peters  of  Maine  in  Woodman  v.  Pittman  (79 
Me.  456;  1  Am.  St.  Rep.  342)  says: 

"The  inexhaustible  and  ever-changing  complications  in  hu- 
man affairs  are  constantly  presenting  new  questions  and  new 
conditions,  which  the*  law  must  provide  for  as  they  arise ;  and 
the  law  has  expansive  and  adaptive  force  enough  to  respond 
to  the  demands  thus  made  of  it — not  by  subverting,  but  by 
forming  new  combinations,  and  making  new  applications,  out 
of  its  already  established  principles,  the  result  produced  being 
only  'the  new  corne  that  cometh  out  of  the  old  fieldes'." 

President  Moncure  of  our  Virginia  Court  of  Appeals  in 
Faulkner  v.  Davis,  16  Gratt.  (59  Va.)  644  expressed  the  same 
opinion  when  he  said  "that  the  common  law  moulds  and  ad- 
justs itself  so  as  to  suit  the  successive  changes  which  occur  in 
the  condition  of  things  to  which  it  is,  in  different  places  and  at 
different  times,  applied." 
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What  rights  did  the  English  Government,  or  the  Eng- 
lish Sovereign,  have  in  the  Colony  of  Virginia? 

Are  there  any  differences  of  water  rights  arising  out 
of  the  different  grants,  or  patents,  by  the  successive  Co- 
lonial Governors  of  Virginia,  pursuant  to  different  "Com- 
missions" and  "Instructions"  from  the  same,  or  different, 
English  Sovereigns,  or  arising  out  of  the  different  Acts 
of  the  Colonial  Assemblies  ? 

A  very  considerable  portion  of  the  surface  area  of  the  State, 
with  the  rivers  and  streams  thereof,  known  as  the  Northern 
Neck,  by  Royal  Grant,  was  the  individual  property  of  private 
owners,  who  made  grants  and  conveyances  thereof. 

Are  Virginia's  rights  in  these  waters  in  anywise  dif- 
ferent from  her  rights  in  the  other  "Waters  of  the  State", 
and  if  so,  what  is  the  difference? 

What  rights  have  riparian  owners  under  existing  law  in 
the  Banks,  Shores,  Beds  and  Waters  of  the  Sea,  the  Bay 
of  Chesapeake,  the  Rivers  and  Creeks  and  tributaries 
thereof  li 

What  rights  of  control  has  the  State  therein? 

What  is  meant  by  the  term  "Waters  of  the  State?" 

What  by  the  term  "navigable?" 

Does  the  phrase  "any  unrepealed  statute  of  this  State" 
refer  to  and  include  the  Acts  of  the  "Former  Govern- 
ment", i.  e,  the  Colonial  Assembly,  as  well  as  the  Gen- 
eral Assembly  of  the  present  Government,  i.  e.  succeed- 
ing the  American  Revolution,  after  the  adoption  of  our 
first  Constitution? 

Does  the  Water  Power  Act  apply  where  it  is  proposed 
to  construct  the  dam  in  another  state,  the  pond  to  be 
wholly,  or  in  part,  in  Virginia ;  or  where  it  is  proposed 
to  construct  a  dam  in  Virginia,  the  pond  to  be  wholly,  or 
in  part,  in  another  state? 

What  streams  "are  used  or  suitable  for  use  for  the 
transportation  of  persons  or  property  in  interstate  or 
foreign  commerce?" 
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In  what  streams  will  the  construction  of  any  dam  or 
works,  authorized  by  the  Water  Power  Act,  affect  the 
interests  of  interstate  or  foreign  commerce? 

What  is  "lawful  jurisdiction  of  the  Government  of  the 
United  States,  or  its  duly  constituted  agencies,  over  the 
'Waters  of  the  State'  "  as  defined  in  the  Water  Power 
Act ;  or  as  otherwise  existing  ? 

What  are  riparian  rights,  or  water  rights,  anyway,  and 
which  of  them  belong  to  the  owner  of  the  Bank,  which  to 
the  Public,  and  what  public  ? 

Can  property,  as  distinguished  from  use,  be  possessed 
in  running,  or  free  water;  and  if  so,  by  whom? 

The  answers  to  these  and  cognate  questions  have  been  sought 
in  the  Common  Law  of  England,  in  force  in  the  Colony  and 
Dominion  of  Virginia,  and,  after  the  Revolution,  inherited,  and, 
in  part,  adopted  by  the  Commonwealth  of  Virginia ;  in  certain 
Statutes  and  Acts  of  the  British  Parliament  made  in  aid  of  the 
Common  Law  prior  to  the  fourth  year  of  the  reign  of  James 
the  First;  in  the  RECORDS,  and  the  COURT  BOOK  of  the 
Virginia  Company  of  London,  1619-1622;  in  the  Crown  Grants 
anterior  to  the  American  Revolution ;  in  the  Ancient  Charters 
relating  to  the  first  settlement  of  Virginia,  April  10,  1606; 
November  20,  1606;  March  9,  1607;  May  23,  1609;  March  12, 
1611-12;  July  24,  1621;  in  the  Royal  Commissions  and  In- 
structions to  the  Colonial  Governors  from  Sir  Thomas  Smith, 
in  1606,  to,  and  including  Lord  Dunmore,  at  the  outbreak  of 
the  Revolution,  "when  he  fled" ;  in  all  available  Acts  of  the 
Virginia  Assembly,  1619-1930;  in  the  State  and  Federal  Con- 
stitutions and  decisions  of  the  Virginia,  Federal  and  other 
Courts,  and  in  historical  sources,  believed  to  be  accurate  and 
trustworthy. 

The  writer  does  not  delude  himself  with  the  idea  that  this 
study  answers  these  questions,  but  he  does  express  the  hope 
that  this  study  may  be  of  some  service  to  others  in  their  at- 
tempts to  find  answers  to  the  questions  raised  and  to  others 
likely  to  be  raised. 
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This  study  was  undertaken  at  the  request  of  Hon.  Wm.  E. 
Carson,  Chairman  of  the  State  Commission  on  Conservation 
and  Development  of  the  State  of  Virginia. 

CHRONOLOGY— Attention  is  called  to  the  early  chronol- 
ogy or  method  of  reckoning  time  which  differed  from  our 
present  calendar. 

In  England  from  the  14th  Century  until  the  Change  of 
Style,  in  1752,  the  legal  and  ecclesiastical  year  began  March 
25th,  and  not  January  1st,  though  it  was  not  uncommon  in 
writing  to  reckon  the  year  from  January. 

The  change  from  Julian  to  Gregorian  Calendar  was  effected 
in  England  by  act  of  Parliament,  which  was  likewise  operative 
in  the  Colonies. 

The  day  following  September  2nd,  1752,  was  called  Sep- 
tember 14th,  1752,  and  the  beginning  of  the  legal  year  was 
changed  from  March  25th  to  January  1st. 

In  Scotland,  however,  January  1st  was  New  Year's  Day 
from  the  year  1600  onward. 

No  attempt  has  been  made  in  the  examination  of  legal  prin- 
ciples discussed  to  cite  a  great  number  of  cases. 

An  effort  has  been  made,  however,  to  cite  what  might  be 
called  "Pioneer"  cases,  and  a  few  great  outstanding  cases 
which  have  settled  legal  principles  under  the  Constitution  and 
Laws  of  the  State  of  Virginia,  and  of  the  United  States. 

The  writer  is  indebted  to  Miss  Nell  M.  Nugent,  Custodian 
of  the  ancient  land  Patent  Books  in  the  Office  of  Secretary  of 
the  Commonwealth,  Richmond,  Virginia,  for  assistance  in  pro- 
curing copies  of  the  patents  set  out  or  referred  to  herein,  and 
to  Mrs.  Louise  P.  Roach  and  Miss  Betsy  Embrey,  both  of 
Fredericksburg,  Virginia,  for  assistance  in  stenographic  and 
research  work,  and  for  their  kindly  aid  in  correcting  proofs. 

ALVIN  T.  EMBREY. 
Fredericksburg,  Virginia, 
November  27,  1930. 
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CHAPTER  ONE 

The  First  Charter 

¥  TNDER  date  of  April  10,  1606,  James  the  First,  of  Eng- 
^^  land,  granted  "Letters  Patent"  to  Sir  Thomas  Gates  and 
others  for  two  several  Colonies  and  Plantations,  Virginia  to 
be  called  and  known  as  the  "first  Colony". 

Among  other  provisions,  this  first  charter,  printed  in  full  in 
I  Hening  Statutes  at  Large,  page  57  et  seq,  contained  the  fol- 
lowing (italics  supplied)  : 

"IV.  And  (we)  do  therefore,  for  us,  our  heirs,  and  suc- 
cessors, grant  and  agree,  that  the  said  Sir  Thomas  Gates,  Sir 
George  Somers,  Richard  Hackluit,  and  Edward-Maria  Wing- 
field,  adventurers  of  and  for  our  city  of  London,  and  all  such 
others,  as  are,  or  shall  be  joined  unto  them  of  that  colony,  shall 
be  called  the  first  colony;  and  they  shall  and  may  begin  their 
said  first  plantation  and  habitation,  at  any  place  upon  the  said 
coast  of  Virginia  or  America,  where  they  shall  think  fit  and 
convenient,  between  the  said  four  and  thirty  and  one  and  forty 
degrees  of  the  said  latitude ;  and  that  they  shall  have  all  the 
lands,  woods,  soil,  grounds,  havens,  ports,  rivers,  mines,  min- 
erals, marshes,  waters,  fishings,  commodities,  and  hereitaments, 
whatsoever,  from  the  said  first  seat  of  their  plantation  and 
habitation  by  the  space  of  fifty  miles  of  English  statute  meas- 
ure, all  alorig  the  said  coast  of  Virginia  and  America,  towards 
the  west  and  south-west,  as  the  coast  lyeth,  ivith  all  the  islands 
within  one  hundred  miles  directly  over  against  the  same  sea 
coast ;  and  also  all  the  lands,  soil,  grounds,  havens,  parts,  rivers, 
mines,  minerals,  woods,  waters,  marshes,  fishings,  commodities, 
and  hereitaments,  whatsoever,  from  the  said  place  of  their  first 
plantation  and  habitation  for  the  space  of  fifty  like  English 
miles,  all  alongst  the  said  coast  of  Virginia  and  America,  to- 
wards the  east  and  north-east,  or  towards  the  north,  as  the 
coast  lyeth,  together  with  all  the  islands  within  one  hundred 
miles,  directly  over  against  the  said  sea  coast;  and  also  the 
lands,  woods,  soil,  grounds,  havens,  ports,  rivers,  mines,  min- 
erals, inarshes,  waters,  fishings,  commodities,  and  hereitaments, 
whatsoever,  from  the  same  fifty  miles  every  way  on  the  sea 
coast,  directly  into  the  main  land  by  the  space  of  one  hundred 
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like  English  miles ;  and  shall  and  may  inhabit  and  remain  there ; 
and  shall  and  may  also  build  and  fortify  within  any  the  same, 
for  their  better  safeguard  and  defence,  according  to  their  best 
discretion,  and  the  discretion  of  the  council  of  that  colony; 
and  that  no  other  of  our  subjects  shall  be  permitted,  or  suf- 
fered to  plant  or  inhabit  behind,  or  on  the  backside  of  them, 
towards  the  main  land,  without  the  express  licence  or  consent 
of  the  council  of  that  colony,  thereunto  in  writing  first  had  and 
obtained. 

"IX.  And  moreover,  we  do  grant  and  agree,  for  us,  our 
heirs  and  successors,  that  the  said  several  councils,  of  and  for 
the  said  several  colonies,  shall  and  lawfully  may,  by  virtue 
hereof,  from  time  to  time,  without  any  interruption  of  us, 
our  heirs  or  successors,  give  and  take  order,  to  dig,  mine,  and 
search  for  all  manner  of  mines  of  gold,  silver,  and  copper, 
as  well  within  any  part  of  their  said  several  colonies,  as  of 
the  said  main  lands  on  the  backside  of  the  same  colonies ;  and 
to  have  and  enjoy  the  gold,  silver,  and  copper,  to  be  gotten 
thereof,  to  the  use  and  behoof  of  the  same  colonies,  and  the 
plantations  thereof,  yielding  therefore,  to  us,  our  heirs  and 
successors,  the  fifth  part  only  of  all  the  same  gold  and  silver, 
and  the  fifteenth  part  of  all  the  same  copper,  so  to  be  gotten 
or  had,  as  is  aforesaid,  without  any  other  manner  of  profit 
or  account,  to  be  given  or  yielded  to  us,  our  heirs,  or  succes- 
sors, for  or  in  respect  of  the  same. 

"XVIII.  And  finally,  we  do,  for  us,  our  heirs,  and  suc- 
cessors, grant  and  agree,  to  and  with  the  said  Sir  Thomas 
Gates,  Sir  George  Somers,  Richard  Hackluit,  and  Edward- 
Maria  Wingfield,  and  all  others  of  the  said  first  colony,  that 
•we,  our  hens,  and  successors,  upon  petition  in  that  behalf  to 
be  made,  shall,  by  letters  patent  under  the  great  seal  of  Eng- 
land, give  and  grant  unto  such  persons,  their  heirs,  and  assigns, 
as  the  council  of  that  colony,  or  the  most  part  of  them,  shall, 
for  that  purpose  nominate  and  assign,  all  the  lands,  tenements, 
and  hereitaments,  which  shall  be  within  the  precincts  limited 
for  that  colony,  as  is  aforesaid,  to  be  holden  of  us,  our  heirs, 
and  successors,  as  of  our  manor  of  East  Greenwich  in  the 
county  of  Kent,  in  free  and  common  soccage  only,  and  not  in 
capite. 

"XX.  All  which  lands,  tenements,  and  hereitaments,  so  to 
be  passed  by  the  said  several  letters  patent,  shall  be  sufficient 
assurance  from  the  said  patentees,  so  distributed  and  divided 
amongst  the  undertakers  for  the  plantation  of  the  said  several 
colonies,  and  such  as  shall  make  their  plantations  in  either  of 
the  said  several  colonies,  in  such  manner  and  form,  and  for 
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such  estates,  as  shall  be  ordered  and  set  down  by  the  council 
of  the  said  colony,  or  the  most  part  of  them,  respectfully, 
within  which  the  same  lands,  tenements  and  hereitaments  shall 
lye  or  be;  although  express  mention  of  the  true  yearly  value 
or  certainty  of  the  premises  or  any  of  them,  or  of  any  other 
gifts  or  grants,  by  us,  or  any  of  our  progenitors  or  predeces- 
sors, to  the  aforesaid  Sir  Thomas  Gates,  knight,  Sir  George 
Somers,  knight,  Richard  Hackluit,  Edward-Maria  Wingfield, 
Thomas  Hanham,  Raleigh  Gilbert,  William  Parker,  and  George 
Popham,  or  any  of  them,  heretofore  made,  in  these  presents,  is 
not  made ;  or  any  statute,  act,  ordinance,  or  provisions,  proc- 
lamation, or  restraint,  to  the  contrary  hereof  had,  made,  or- 
dained, or  any  other  thing,  cause,  or  matter  whatsoever,  in  any 
wise  notwithstanding.  In  witness  whereof,  we  have  caused 
these  our  letters  to  be  made  patents ;  witness  ourself  at  West- 
minster, the  tenth  day  of  April,  in  the  fourth  year  of  the  reign 
of  England,  France,  and  Ireland,  and  of  Scotland  the  nine  and 
thirtieth." 

It  will  be  observed  that,  while  the  Crown  Grant  to  the  "ad- 
venturers" embraced  the  lands,  woods,  soil,  grounds,  havens, 
ports,  rivers,  marshes,  waters,  fishings,  commodities  and  heredi- 
taments, the  King  undertook,  by  letters  patent  upon  petition 
in  that  behalf  to  be  made,  to  grant  to  individuals  nominated  by 
the  Council  only  lands,  tenements  and  hereditaments. 

The  loss  of  records,  covering  this  period,  leaves  as  the  only 
source  of  information,  both  for  affairs  in  England  and  in  Vir- 
ginia, the  narratives  of  the  early  settlers,  the  reports  of  Capt. 
Newport,  and  the  relations  of  John  Smith,  of  Edward  Maria 
Wingfield,  and  of  George  Percy,  and  from  these  the  political 
status  of  the  undertaking  cannot  clearly  be  determined. 

The  legal  status  of  the  patents  to  be  made  to  individuals 
was  fixed.  The  "manor  of  East  Greenwich"  was  the  residence 
of  James  the  First,  A  "fee  simple  title"  as  modernly  known, 
possessed  by  an  individual,  was  unknown  to  the  English  Com- 
mon Law.  All  lands  in  England  were  held,  meadiately,  or 
immediately  of  the  King,  and  "free  and  common  soccage" 
consisted  of  "free  and  honorable  services"  to  be  rendered  the 
King,  but  such  as  were  "liquidated  and  reduced  to  an  abso- 
lute certainty."  (History  of  English  Law,  Pollock  and  Mait- 
land,  2nd  Ed.  i,  291 ;  2  Minors'  Institutes,  74  et  seq.) 
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In  Virginia,  through  the  Colonial  period  and  down  to  the 
Revolution,  these  "services"  were  limited  to  determined  spe- 
cific quit  rents. 

By  the  Act  of  October,  1777,  in  the  second  year  of  the  Com- 
monwealth, (9  Hen.,  page  359)  these  quit-rents  were  abolished 
and  the  lands  in  the  Commonwealth  "exempted  and  discharged" 
therefrom  except  in  the  Northern  Neck,  and,  in  effect,  abolished 
in  the  Northern  Neck  by  the  provision  that  the  owners  of  land 
there  be  allowed,  in  their  land  taxes,  a  deduction  equivalent 
to  the  quit-rents  due  the  Proprietor,  and  that  such  deductions 
be  certified  to  the  Sheriff  of  Frederick  County,  the  home  county 
of  the  Proprietor,  and  be  levied  and  collected  "upon  the  Pro- 
prietor" of  the  Northern  Neck. 

We  have  not  been  able  to  find  any  patent  issued  by  the 
Crown  under  this  first  Charter  of  April  10,  1606. 

The  phraseology  of  Section  XVIII  of  the  First  Charter, 
referring  to  grants  to  be  made  to  private  individuals,  upon 
nomination  of  the  Council  of  the  Colony,  was  strictly  adhered 
to  in  the  receipts  for  money  paid  by  Henry  Dawkes,  Adven- 
turer, as  would  appear  from  one  of  these  ancient  receipts,  or 
"bills  of  adventure"  preserved  in  Patent  Book  I,  page  115, 
dated  July  14,  1608,  and  subsequently,  on  June  20,  1632,  pur- 
suant to  order  of  Court  dated  October  7,  1731,  carried  into  a 
patent  to  Wm.  Dawkes,  son  of  said  Henry, 

This  paper,  signed  by  the  Clerk  of  the  Company,  is  as  fol- 
lows (italics  supplied)  : 

"Whereas,  Henry  Dawkes  now  bound  on  the  intended  voy- 
age to  Virginia  hath  paid  in  ready  money  to  Sir  Thomas 
Smith,  Kt.  Treasurer  for  Virginia  the  sum  of  twelve  pounds 
ten  shillings  for  his  Adventure  in  the  voyage  to  Virginia, 

It  is  agred  that  for  the  same  the  said  Henry  Dawkes,  his 
heirs,  executors,  admrs.,  and  assignes  shall  have  ratably,  ac- 
cording to  his  Adventure,  his  full  pte  of  all  such  lands,  tene- 
ments and  hereditaments,  as  shall  from  time  to  time  bee  there 
planted  and  inhabited,  and  of  all  such  mines,  and  minerals  of 
gold,  silver,  and  other  metals  or  treasres,  pearles,  pretious 
stones  or  any  kinds  of  wares  or  merchandize,  comodities  or 
pftts.  whatsoever,  which  shall  be  obtained  or  gotten  in  the 
said  voyage,  according  to  the  portion  of  money  by  him  im- 
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ployed  to  that  use,  in  as  large  and  ample  manner  as  any  other 
Adventurer  therein  shall  receive  for  the  like  sum. 

"Written  this  fourteenth  of  July  one  thousand  six  hundred 
and  eight. 

Richard  Atkinson." 

ARTICLES,  INSTRUCTIONS  AND  ORDERS  from  the 
King,  dated  April  10,  1606,  directed  that  the  FIRST  COLONY 
be  governed  "as  near  to  the  common  laws  of  England,  and  the 
etiquety  thereof  as  may  be",  and  established  the  "King's  Coun- 
cil of  Virginia"  with  named  powers  to  put  the  government 
into  effect,  and  provided  "that  all  the  lands,  tenements  and 
hereditaments  to  be  had  and  enjoyed  by  any  of  our  subjects 
within  the  precincts  aforesaid  shall  be  had  and  inherited  and 
enjoyed  according  as  in  the  like  estates  they  be  had  and  en- 
joyed by  the  laws  within  this  realme  of  England".  (I  Hen. 
67.) 

An  Ordinance  and  Constitution,  passed  by  the  King,  dated 
March  9,  1607,  confirmed  the  Charter  of  April  10,  1606,  en- 
larged the  number  of  the  Council,  but  made  no  further  pro- 
vision in  reference  to  land. 


CHAPTER  TWO 

Second  and  Third  Charters 

np  HE  Second  Charter,  dated  May  23,  1609,  granted  to  the 
■^  adventurers  named  in  the  First  Charter,  and  to  others  with 
them,  "a.  further  enlargement  and  explanation"  of  the  First 
Charter,  and  constituted  the  grantees  "one  body  or  common- 
alty perpetual"  with  perpetual  succession  and  a  common  seal, 
to  be  "known,  called,  and  incorporated  by  the  name  of.  The 
Treasurer  and  Company  of  Adventurers  and  Planters  of  the 
City  of  London  for  the  first  Colony  in  Virginia". 

We  shall  refer  to  this  corporation  hereinafter  as  the  London 
Company. 

Section  6  of  this  Second  Charter  provided  (itaHcs  supphed)  : 

"And  we  do  also  of  our  special  grace,  certain  knowledge  and 
mere  motion,  give,  grant  and  confirm,  unto  the  said  treasurer 
and  company,  and  their  successors,  under  the  reservations, 
limitations,  and  declarations,  hereafter  expressed,  all  those 
lands,  countries,  and  territories,  situated,  lying,  and  being,  in 
that  part  of  America  called  Virginia,  from  the  point  of  land, 
called  Cape  or  Point  Comfort,  all  along  the  sea  coast,  to  the 
northward  two  hundred  miles,  and  from  the  said  point  of  Cape 
Comfort,  all  along  the  sea  coast  to  the  southward  two  hundred 
miles,  and  all  that  space  and  circuit  of  land,  lying  from  the  sea 
coast  of  the  precinct  aforesaid,  up  into  the  land,  throughout 
from  sea  to  sea,  west  and  northwest ;  and  also  all  the  islands. 
lying  within  one  hundred  miles,  along  the  coast  of  both  seas 
of  the  precinct  aforesaid ;  together  with  all  the  soils,  grounds, 
havens,  and  ports,  mines,  as  well  royal  mines  of  gold  and  silver, 
as  other  minerals,  pearls  and  precious  stones,  quarries,  woods, 
rivers,  waters,  fishings,  commodities,  jurisdictions,  royalties, 
privileges,  franchises  and  preheminences,  within  the  said  terri- 
tories, and  the  precincts  thereof,  whatsoever,  and  thereto  and 
thereabouts,  both  by  sea  and  land,  being  or  in  any  sort  belong- 
ing or  pertaining,  and  which  we,  by  our  letters  patents,  may 
or  can  grant,  in  as  ample  manner  and  sort,  as  we  or  any  of 
our  noble  progenitors,  have  heretofore  granted  to  any  com- 
pany, body  politic  or  corporate,  or  to  any  adventurer,  or  adven- 
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turers,  undertaker,  or  undertakers,  of  any  discoveries.  Plan- 
tations, or  traffick,  of,  in  or  into  any  foreign  parts  whatsoever, 
and  in  as  large  and  ample  manner,  as  if  the  same  were  herein 
particularly  mentioned  and  expressed ;  to  have  and  to  hold, 
possess  and  enjoy,  all  and  singular  the  said  lands,  countries  and 
territories,  with  all  and  singular  other  the  premises,  heretofore 
by  these  presents  granted,  or  mentioned  to  be  granted  to  them, 
the  said  treasurer  and  company,  their  successors  and  assigns 
forever;  to  the  sole  and  proper  use  of  them,  the  said  treasurer 
and  company,  their  successors  and  assigns  for  ever;  to  be 
holden  of  us,  our  heirs,  and  successors,  as  of  our  manour  of 
East  Greenwich,  in  free  and  common  soccage,  and  not  in  capite ; 
yielding  and  paying,  therefore,  to  us,  our  heirs,  and  successors, 
the  fifth  part  only  of  all  ore  of  gold  and  silver,  that  from  time 
to  time,  and  at  all  times  hereafter,  shall  be  there  gotten,  had, 
or  obtained  for  all  manner  of  services. 

"And  nevertheless,  our  will  and  pleasure  is,  and  we  do,  by 
these  presents,  charge,  command,  warrant,  and  authorise,  that 
the  'S<aid  treasurer  and  company,  or  their  successors,  or  the 
major  part  of  them,  which  shall  be  present  and  assembled  for 
that  purpose,  shall  from  time  to  time,  under  their  common  seal, 
distribute,  convey,  assign,  and  set  over,  such  particular  portion 
of  lands,  tenements,  and  hereditaments,  by  these  presents  for- 
merly granted,  unto  such  our  loving  subjects,  naturally  born, 
or  denizens,  or  others,  as  well  adventurers  as  planters,  as  by 
the  said  company  (upon  a  commission  of  survey  and  distribu- 
tion, executed  and  returned  for  that  purpose),  shall  be  nomi- 
nated, appointed,  and  allowed ;  wherein  our  will  and  pleasure  is, 
that  respect  be  had,  as  well  of  the  proportion  of  the  adventurer, 
as  to  the  special  service,  hazard,  exploit,  or  merit  of  any  person 
so  to  be  recompenced,  advanced,  or  rewarded." 

As  in  the  First  Charter,  it  will  be  observed  that,  while  the 
Second  Charter  grants  to  the  London  Company,  among  others, 
lands,  rivers,  waters,  fishings,  commodities,  jurisdictions,  roy- 
alties, privileges,  franchises  and  preheminences,  it  authorizes 
the  London  Company  to  distribute,  convey,  assign  and  set  over 
such  particular  portiere  of  lands,  tenements  and  hereditaments 
by  these  presents  formerly  granted  *  *  *  *  . 

Under  this  Second  Charter,  sometimes  referred  to  by  the 
London  Company  as  "our  new  enlargement",  it  published  its 
tract  Nova  Britannia  in  which  it  outlined  the  land  law  which, 
in  substance,  obtained  from  thence  to  the  Revolution.     It  de- 
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nominated  as  "Planters"  those  "that  go  in  person  to  dwell 
there";  and  as  "Adventurers"  those  who  "adventure  their 
money  and  go  not  in  person",  "and  both  do  make  the  mem- 
bers of  one  Colonie".  Twelve  pounds  ten  shillings  was  ac- 
counted a  single  share.  The  Company  was  apparently  a  Com- 
munistic experiment  and  neither  Planters  nor  Adventurers 
were  to  have  any  land  as  their  individual  property  "till  the 
end  of  seven  years";  "at  which  time  we  propose  (God  willing) 
to  make  a  division  by  Commissioners  appointed  of  all  the  lands 
granted  unto  us  by  his  Majestic,  to  every  of  the  Colonie  ac- 
cording to  each  man's  several  adventure"  (Forces'  Tracts  i, 
Nos.  6  and  7). 

The  Third  Charter,  dated  March  12,  1612,  recited  the  for- 
mer boundaries,  and  extended  these  boundaries  so  as  to  in- 
clude all  islands  lying  within  three  hundred  miles  of  the  sea 
shore,  to  be  likewise  held  in  free  and  common  soccage  (I 
Hen.  98). 

Students  of  history  and  researchers  have  been  unable  to 
find  much  authoritative  data  covering  the  six  years  between 
the  Third  Charter  of  1612,  and  the  Instructions  of  November 
18,  1618,  to  Sir  George  Yeardley. 

In  Patent  Book  1,  page  543,  at  Richmond,  Virginia,  is  a 
patent  dated  November  18,  1618,  the  very  date  of  the  In- 
structions to  Sir  George  Yeardley,  and  in  which  patent  Sir 
John  Harvey  granted  to  Peter  Knight  400  acres  of  land.  It 
is  the  earliest  patent  of  which  we  have  any  notice,  and  we 
were  at  first  fearful  we  had  misread  the  date,  but  our  read- 
ing of  the  date  was  confirmed  by  the  Custodian  of  those 
records. 

This  patent  is  as  follows : 

[Sir  John  Harvey's  Patent  of  November  18,  1618,  to  Peter 
Knight.] 

Patent  Book  1,  page  543, 

"To  all  to  whome  these  psents  shall  come  I  Sr  John  Harvey 
Kt.  Governor  &c.  send  &c.  Whereas  &c.  NOW  KNOW  yee 
that  I  the  said  Sr  John  Harvey  Kt  doe  wth  the  consent  of  the 
Councell  of  State  accordingly  give  and  graunt  unto  Peter 
Knight  Merchant  fower  hundred  acres  of  land  scituate  lying 
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and  being  in  the  upper  countie  of  New  Norfolke  in  a  Creeke 
on  the  South  East  side  of  Nansamund  river  and  on  the  East 
side  of  the  Creeke  about  three  miles  up  the  said  Creeke  runing 
up  Southerly  beginning  at  a  little  Creeke  and  runing  Easterly 
into  the  woods  lying  over  against  the  land  of  Richard  Bennett 
and  Joyning  to  the  Land  of  Robert  Bennett.  The  said  fower 
hundred  acres  of  land  being  due  unto  him  the  said  Peter 
Knight  by  Assignment  from  Thomas  Burbage  Merchant.  To 
have  and  to  hold  &c.  dated  the  18th  of  November  1618  ut  in 
aliis." 

The  Instructions  of  November  18,  1618,  to  Sir  George 
Yeardley  from  the  London  Company,  became,  in  effect,  the 
foundation  of  Virginia's  land  system  until  the  Revolution, 
and  as  such,  we  think  their  publication  at  length,  is  justified. 

They  are  taken  from  the  Virginia  Magazine  of  History  and 
Biography,  Vol.  2,  page  155: 

Instructions  to  Sir  George  Yeardley 

November  18,  1618 

"We  therefore  the  said  Treasurer  and  company  upon  a 
solemn  treaty  and  resolution,  and  with  the  advice,  consent,  and 
assent  with  his  majesty's  council  here  of  Virginia  being  as- 
sembled in  a  great  and  general  court  of  the  council  and  com- 
pany of  adventurers  for  Virginia,  require  you  the  said  governor 
and  council  of  state  there  to  put  in  Execution  with  all  con- 
venient speed  a  former  order  of  our  courts  (which  had  been 
commended  also  to  Captain  Argall  at  his  making  Deputy  Gov- 
ernor) for  the  setling  and  laying  out  by  bounds  and  metes  of 
three  thousand  acres  of  Land  in  the  best  and  most  convenient 
place  of  the  Territories  of  James  Town  in  Virginia  and  near 
adjoining  to  the  Said  Town  to  be  the  Land  and  Seat  of  the 
Governor  of  Virginia  for  the  time  being  and  his  successors 
and  to  be  called  by  the  name  of  the  Governor's  Land  which 
Governor's  Land  shall  be  of  the  freed  grounds  by  the  com- 
mon Labour  of  the  people  sent  thither  at  the  Company's 
Charges  and  of  the  Lands  formerly  conquered  or  purchased 
of  the  Paspeheies  and  of  other  grounds  next  adjoining.  In 
like  sort  we  require  you  to  set  and  lay  out  by  Bounds  and 
metes  other  three  thousand  acres  of  good  land  within  the 
Territory  of  James  Town  which  shall  be  convenient.  And  in 
such  Place  or  Places  as  in  your  Discretions  you  shall  find  meet 
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which  latter  three  thousand  acres  shall  be  and  so  called  the 
Company's  Land.  And  we  require  you  Captain  Yeardley 
that  immediately  upon  your  arrival  you  take  unto  you  the 
guard  assigned  to  Captain  Argal  at  his  going  Deputy  Governor 
or  since  by  him  assum'd  to  be  of  your  Guard  for  the  better  de- 
fence of  your  Government  and  that  as  well  the  said  Guard  as 
also  fifty  other  Persons  now  sent  and  transported  with  you 
you  place  as  tenants  on  the  said  governor's  Land  and  that  all 
other  persons  heretofore  transported  at  the  common  charge 
of  the  company  since  the  coming  away  of  Sir  Thomas  Dale 
Knight  late  Deputy  Governor  be  placed  as  tenants  on  the 
Governor's  and  Companie's  lands  shall  occupy  the  same  to 
the  half  part  of  the  profits  of  the  said  Lands  so  as  the  one 
half  to  be  and  belong  to  the  said  Tenants  themselves  and  the 
other  half  respectively  to  the  said  Governor  and  to  us  the  said 
Treasurer  and  company  and  our  Successors. 

"And  we  further  will  and  ordain  that  of  the  half  profits 
arising  out  of  the  said  companies  Lands  and  belonging  to  the 
said  Treasurer  and  company  the  one  moiety  be  employed  for 
the  entertainment  of  the  said  Councils  of  State  there  residing 
and  of  other  publick  officers  of  the  general  Colony  and  Plan- 
tation (beside  the  Governor)  according  to  the  proportion  as 
hereafter  we  shall  express  and  in  the  mean  time  as  you  in  your 
discretions  shall  think  meet.  And  the  other  moiety  be  care- 
fully gathered  kept  and  shipped  for  England  for  the  publick 
use  of  us  the  said  Treasurer  and  company  and  our  successors. 
And  we  will  and  ordain  that  out  of  the  half  profits  of  the 
said  companies  Lands  to  us  belonging  one  fifth  part  be  deducted 
and  alotted  for  the  wages  of  the  Bailiffs  and  other  officers 
which  shall  have  the  oversight  and  government  of  the  said 
Tenants  and  Lands  and  the  dividing  gathering  keeping  or  ship- 
ping of  the  particular  moiety  of  the  profits  belonging  Either 
to  the  said  council  and  officer  there  or  to  us  the  said  Treasurer 
and  company  and  our  successors  as  aforesaid.  Provided 
always  that  out  of  the  said  companies  Lands  a  sufficient  part 
be  exempted  and  reserved  for  the  securing  and  wintering  of 
all  sorts  of  Cattle  which  are  or  shall  be  the  publick  stock  and 
store  of  the  said  company.  And  forasmuch  as  our  intent  is  to 
establish  our  equal  Plantations  whereof  we  shall  speak  after- 
wards be  reduced  into  four  cities  or  Boroughs  namely  the  chief 
city  called  James  Town,  Charles  City,  Henrico,  and  the  Bor- 
ough of  Kiccotan.  And  that  in  all  those  foresaid  cities  or 
Boroughs  the  ancient  adventurers  and  Planters  which  were 
transported  thither  with  Intent  to  Inhabit  at  their  own  costs 
and  charges  before  the  coming  away  of   Sir  Thomas   Dale, 
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Knight,  and  have  so  continued  during  the  space  of  three  years, 
shall  have  upon  a  first  Division  to  be  afterwards  by  us  aug- 
umented  one  hundred  acres  of  Land  for  their  personal  adven- 
ture and  as  much  for  every  single  share  of  twelve  pounds  ten 
shillings  paid  for  such  share  allotted  and  set  out  to  be  held 
by  them  their  Heirs  and  assigns  forever. 

"And  that  for  all  such  planters  as  were  brought  thither  at 
the  Company's  charge  to  Inhabit  there  before  the  coming 
away  of  the  said  Sir  Thomas  Dale  after  the  time  of  their 
service  to  the  Company  on  the  common  Land  agreed  shall  be 
expired  there  be  set  out  one  hundred  acres  of  Land  for  '^eacli 
of  their  Heirs  and  assigns  for  ever  paying  for  every  fifty  acres 
the  yearly  free  Rent  of  one  shilling  to  the  said  Treasurer  and 
company  and  their  successors  at  one  entire  payment  on  the 
feast  day  of  Saint  Michaels  the  Archangel'  forever.  And  in 
regard  that  by  the  singular  Industry  and  virtue  of  the  said  Sir 
Thomas  Dale  the  former  Difficulties  and  Dangers  were  in 
greatest  part  overcome  to  the  great  ease  and  security  of  such 
as  have  been  since  that  time  transported  thither,  we  do  there- 
fore hereby  ordain  that  all  such  persons  as  since  the  coming 
away  of  the  said  Sir  Thomas  Dale  have  at  their  own  charges 
been  transported  thither  to  Inhabit  and  so  continued  as  afore- 
said there  be  allotted  and  set  out  at  first  Division  fifty  acres  of 
Land  to  them  and  their  Heirs  forever  for  their  Personal  ad- 
venture paying  a  free  Rent  of  one  Shilling  yearly  in  manner 
aforesaid  and  that  all  persons  which  since  the  going  away  of 
the  said  Sir  Thomas  Dale  have  been  transported  thither  at 
the  company's  charges  or  which  hereafter  shall  be  so  trans- 
ported be  placed  as  Tenants  on  the  company's  lands  for  the 
term  of  seven  years  occupy  the  same  to  the  half  part  of  the 
profits  as  is  above  said.  We  therefore  will  and  ordain  that 
other  three  thousand  acres  of  Land  be  set  out  in  the  fields  and 
Territory  of  Charles  City  and  other  three  Thousand  Acres  of 
Land  in  the  field  and  Territories  of  Kiccowtan  all  which  to  be 
and  be  called  the  company's  Lands  and  to  be  occupied  by  the 
Company's  Tenants  for  half  profits  as  aforesaid  and  that  the 
profits  belonging  to  the  Company  be  disposed  by  their  several 
moieties  in  the  same  manner  as  is  before  set  down  touching 
the  company's  Lands  in  the  Territory  of  James  Town  with 
like  allowance  to  the  Bailiflfs  and  reservation  of  ground  for 
the  common  store  of  cattle  in  those  several  places  as  is  there 
set  down. 

"And  our  will  is  that  such  of  the  companies  Tenants  as  all 
ready  inhabit  in  those  severall  cities  or  Boroughs  be  not  re- 
moved to  any  other  city  or  Burrough,  but  placed  on  the  com- 
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panics  Lands  belonging  to  those  cities  and  Burroughs  where 
they  now  inhabit.  Provided  always  that  if  any  private  person 
without  fraud  or  Injurious  intent  to  the  publick  at  his  own 
charges  have  freed  any  of  the  said  Lands  formerly  appointed 
to  the  Governor  he  may  inhabit  and  continue  there  till  a  valu- 
able recompense  be  made  him  for  his  said  charges  and  we  do 
hereby  ordain  that  the  Governors  house  in  James  Town  first 
built  by  Sir  Thomas  Gates  Knight  at  the  charges  and  by  the 
Servants  of  the  company,  and  since  Enlarged  by  others  by  the 
very  same  means,  be  and  continue  for  ever  the  Governor's 
house  any  pretended  undue  Grant  made  by  misinformation 
and  not  in  as  general  and  Quarter  Court  to  the  Contrary  in 
any  wise  notwithstanding.  And  to  the  intent  that  Godly 
learned  and  painful  Ministers  may  be  placed  there  for  the  Ser- 
vice of  Almighty  God  and  for  the  Spiritual  Benefit  and  Com- 
fort of  the  people,  we  further  will  and  ordain  that  in  every  of 
those  cities  or  Boroughs  the  several  Quantity  of  One  Hun- 
dred Acres  of  Land  be  set  out  in  Quality  of  Glebe  Land  toward 
the  maintenance  of  the  several  ministers  of  the  Parishes  to  be 
there  limited.  And  for  a  further  supply  of  their  maintenance 
there  be  raised  a  yearly  standing  and  certain  contribution  out 
of  the  profits  growing  or  renewing  within  the  several  farms 
of  the  said  parish  and  so  as  to  make  the  living  of  every  minister 
two  hundred  Pounds  sterling  per  annum  or  more  as  here  after 
there  shall  be  cause.  And  for  a  further  ease  to  the  Inhabi- 
tants of  all  taxes  and  contributions  to  support  and  for  the 
Entertainment  of  the  particular  magistrates  and  officers  and 
of  all  other  charges  to  the  said  cities  and  Boroughs  respectively 
belonging : — 

"We  likewise  will  and  ordain  that  within  the  precincts  or 
Territories  of  the  said  cities  and  Boroughs  shall  be  set  out  and 
alloted  the  several  Quantities  of  fifteen  hundred  acres  of  Land 
to  be  the  common  Land  of  the  said  city  or  Borough  for  the 
uses  aforesaid  and  to  be  known  and  called  by  the  name  of  the 
city's  or  Borough's  Land.  And  whereas  by  a  special  grant 
and  license  from  his  majesty  a  general  contribution  over  this 
Realm  hath  been  made  for  the  building  and  planting  of  a 
college  for  the  training  up  of  the  children  and  for  other  Godly 
uses.  We  do  therefore  according  to  a  former  grant  and  order 
hereby  ratify,  confirm  and  ordain  that  a  convenient  place  be 
chosen  and  set  out  for  the  planting  of  a  University  at  the  said 
Henrico  in  time  to  come,  and  that  in  the  mean  time  preparation 
be  there  made  for  the  building  the  said  college  for  the  children 
of  the  Infidels  according  to  such  Instructions  as  we  shall 
deliver.     And   we  will  and   ordain  that  ten   Thousand   acres 
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partly  of  the  Lands  they  impaled  and  partly  of  other  Land 
within  the  territory  of  the  said  Henrico  be  allotted  and  set 
out  for  the  Endowing  of  the  said  University  and  college  with 
sufficient  possessions. 

"Whereas  also  we  have  by  order  of  court  heretofore  in  con- 
sideration of  the  long  good  and  faithful  service  done  by  you 
Captain  George  Yeardley  in  our  said  colony  and  plantation  of 
Virginia,  And  in  reward  thereof  and  also  in  regard  to  two 
single  shares  in  money  paid  into  our  Treasury  granted  unto 
you  the  said  Captain  Yeardley  all  that  parcel  of  Marsh  Ground 
called^  Weynock  and  also  ourr  other  piece  and  parcel  of  Land 
adjoining  to  the  said  Marsh  called  by  the  natives  Konwan 
one  parcel  whereof  abutteth  upon  a  creek  there  called  Mapsock 
towards  the  east  and  the  other  parcel  thereof  towards  a  creek 
there  called  Queen's  Creek  on  the  West  and  extendeth  in 
Breadth  to  landward  from  the  head  of  Said  Creek  called  Map- 
sock  up  to  the  head  of  the  Said  Creek  called  Queen's  Creek 
(which  Creek  called  Queen's  Creek  is  opposite  to  the  point 
there  which  is  now  called  Tobacco  point  and  abbutteth  south 
upon  the  River  and  North  to  the  Landward)  all  which  Several 
Lands  are  or  shall  be  henceforward  accounted  to  be  lying 
within  the  Territory  of  the  Charles  City  and  exceed  not  the 
Quantity  of  two  thousand  and  two  hundred  acres.  W^e  there- 
fore the  Treasurer  and  Company  do  hereby  again  grant,  ratify 
and  confirm  unto  you  the  said  Captain  George  Yeardley  the 
said  grounds  and  lands  to  you  the  said  Captain  George  Yeard- 
ley your  Heirs  and  assigns  forever.  And  for  the  better  en- 
couragement of  all  sorts  of  necessary  and  laudable  trades  to  be 
set  up  and  exercised  within  the  said  your  cities  or  Boroughs. 
We  do  hereby  ordain  that  if  any  artizan  or  Tradesman  shall 
be  desirous  rather  to  follow  his  particular  Art  or  Trade  than 
to  be  employed  in  Husbandry  or  other  rural  business  It  shall 
be  lawful  for  you  the  said  governor  and  council  to  alot  and 
set  out  within  any  of  the  precincts  aforesaid  one  dwelling 
House  with  four  acres  of  Land  adjoining,  and  held  in  fee 
simple  to  every  said  Tradesman  his  heirs  and  Assigns  forever 
upon  condition  that  the  said  Tradesman  his  heirs  and  assigns 
do  continue  and  exercise  his  Trade  in  the  said  House  Paying 
only  the  free  rent  of  four  pence  per  year  at  the  feast  of  Saint 
Michael  the  Archangel  forever,  to  us  the  said  Treasurer  and 
company  and  our  Successors.  And  touching  all  other  particu- 
lar Plantations  set  out  or  like  to  be  set  out  in  convenient  multi- 
tudes either  by  divers  of  the  ancient  adventurers  associating 
themselves  together  (as  the  Society  of  Smiths  Hundred  and 
Martin's  Hundred)  or  by  some  ancient  adventurer  or  Planter 
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associating  others  unto  him  (as  the  plantation  of  Captain 
Samuel  Argall  and  captain  John  Martin  and  that  by  the  late 
Lord  Lawar  advanced)  or  by  some  new  adventurers  joining- 
themselves  under  one  head  (as  the  plantation  of  Christopher 
Lawne  Gentlemen  and  others  now  in  providing)  our  intent 
being  according  to  the  rules  of  Justice  and  good  government  to 
alot  unto  every  one  his  due  yet  so  as  neither  to  breed  dis- 
turbance to  the  right  of  others,  nor  to  interupt  the  good  form 
of  government  intended  for  the  benefit  of  the  people  and 
strength  of  the  colony.  We  do  therefore  will  and  ordain  that 
of  the  said  particular  plantations  none  be  placed  within  five 
miles  of  the  said  former  cities  and  Boroughs  and  that  if  any 
man  out  of  his  own  presumption  or  pleasure  without  special 
direction  from  us  hath  heretofore  done  otherwise  a  convenient 
time  be  assigned  him  and  them  by  your  directions  to  remove  to 
some  farther  place  by  themselves  to  be  chosen  with  the  allow- 
ance and  assent  of  the  governor  for  the  time  being  and  the 
council  of  State. 

"And  that  the  Inhabitants  of  the  said  city  or  Borough  too 
near  unto  which  he  or  they  were  placed  make  him  or  them  a 
valuable  recompense  for  their  charges  and  expence  of  time 
freeing  of  grounds  and  Building  within  those  precincts.  In 
like  sort  we  ordain  that  no  latter  particular  plantation  shall  at 
any  time  hereafter  be  seated  within  ten  miles  of  the  former. 
We  also  will  and  ordain  that  no  particular  plantation  be  or 
shall  be  placed  straglingly  in  the  divers  places  to  the  weakening 
of  them  but  be  united  together  in  one  seat  and  Territory  that 
so  also  they  may  be  incorporated  by  us  into  one  body  cor- 
porate and  live  under  equal  and  like  law  and  orders  with  the 
rest  of  the  colony.  We  will  and  ordain  also  for  the  prevent- 
ing of  all  fraud  in  abusing  of  our  grants  contrary  to  the  Intent 
and  just  meaning  of  them,  That  all  such  persons  as  have  pro- 
cured or  hereafter  shall  procure  grants  from  us  in  general 
words  unto  themselves  and  their  associates  or  to  like  eflFect 
shall  within  one  year  after  the  date  hereof  deliver  up  to  us  in 
writing  under  their  hands  and  seals  as  also  unto  you  the  said 
governor  and  council  what  be  or  were  the  names  of  those  their 
first  associates.  And  if  they  be  of  the  adventurers  of  us  the 
Company  which  have  paid  into  our  Treasury  money  for  their 
shares  that  then  they  Express  in  that  their  writing  for  how 
many  shares  they  join  in  the  said  particular  Plantation  to  the 
End  a  Due  proportion  of  Land  may  be  set  out  unto  them,  and 
we  the  said  Treasurer  and  company  be  not  defrauded  of  our 
Due.  And  if  they  be  not  of  the  adventurers  of  the  company 
which  have  paid  into  our  Treasury  money  for  their  shares  yet 
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are  gone  to  inhabit  there  and  so  continue  for  three  years,  there 
be  allotted  and  set  out  fifty  acres  of  Land  for  every  such 
person  paying  a  free  rent  of  twelve  pence  the  year  in  manner 
aforesaid  all  such  persons  having  been  planted  there  since  the 
coming  away  of  Sir  Thomas  Dale. 

"We  do  therefore  hereby  ordain  that  all  such  persons  as  of 
their  own  will  and  authority  shall  remove  into  Virginia  with- 
out any  grant  from  us  in  a  great  general  and  Quarter  Court  in 
writing  under  our  Seal  be  deemed  (as  they  are)  to  be  occupiers 
of  our  land  that  is  to  say  of  the  common  Lands  of  us  The 
Treasurer  and  company,  and  shall  yearly  pay  unto  us  for  the 
said  occupying  of  our  land  one  full  fourth  part  of  the  profits 
thereof  till  such  time  as  the  same  shall  be  granted  unto  them 
by  us  in  manner  aforesaid,  and  touching  all  such  as  shall  be 
members  of  our  Company  and  adventurers  by  their  moneys 
into  our  Treasury,  shall  either  in  their  own  persons  or  by  their 
agents,  Tenants  or  Servants  set  up  in  Virginia  any  such  par- 
ticular plantation  tho'  with  the  privity  of  us  the  said  Treasurer 
and  Company  yet  without  any  grant  in  writing  made  in  our 
said  General  Quarter  Courts  as  is  requisite.  We  will  and 
ordain  that  the  said  Adventurers  and  Planters  Shall  within 
two  year  after  the  arrival  of  them  or  their  company  in  Vir- 
ginia, procure  our  grants  in  writing  to  be  made  in  our  general 
Quarter  Court  and  under  our  seal  of  the  Land  by  them  pos- 
sessed and  occupied,  or  from  thence  forth  shall  be  deemed  only 
occupiers  of  the  Common  Land. 

"As  is  aforesaid  till  such  times  as  our  said  Grant  we  also 
not  more  intending  the  reformation  of  the  errors  of  the  said 
.  .  .  .  than  for  advancing  of  them  into  good  courses,  and 
therein  to  assist  them  by  all  good  means. 

"We  further  hereby  ordain  that  to  all  such  of  the  said 
particular  ....  as  shall  truly  fully  observe  the  orders 
afore  and  hereafter  specified  there  be  alotted  and  set  out  over 
and  above  our  former  Grants  one  Hundred  Acres  of  Glebe 
Land  for  the  minister  of  every  ....  and  fifteen  hun- 
dred acres  of  Borough  Land  for  the  publick  use  of  the  said 
Plantation,  not  intending  yet  hereby  either  to  abridge  or  en- 
large such  Grant  of  Glebe  or  common  land  as  shall  be  made 
in  any  of  our  grants  in  writing  to  any  of  the  said  particular 
plantations.  We  also  will  and  ordain  that  the  like  proportion 
of  maintenance  out  of  the  ....  and  profits  of  the  Earth 
be  made  for  the  several  ministers  of  the  said  particular  planta- 
tions as  have  been  before  set  down  for  the  ministers  of  the 
said  former  cities  and  Boroughs. 
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"That  no  Patents  or  Indenturers  of  Grants  of  Lands  in 
Virginia  be  made  and  sealed  but  in  a  full  general  and  Quarter 
Court  the  same  having  been  first  thoroughly  perused  and  ap- 
proved under  the  hands  of  a  select  committee  for  that  purpose. 

"And  for  every  person  which  they  shall  transport  thither 
vv^ithin  seven  years  after  mid-summer  day  one  thousand  six 
hundred  and  eighteen,  if  he  continue  there  three  years  or  die 
in  the  mean  time  after  he  is  shipped  it  be  fifty  acres  the  person 
upon  the  first  division  and  fifty  more  upon  a  second  Division, 
the  first  being  sufficiently  peopled  vv^ithout  paying  any  rent  to 
the  company  for  the  one  or  the  other  and  that  in  all  such 
grants  the  names  of  the  said  adventurers  and  the  several 
numbers  of  each  of  their  shares  be  expressed. 

"Lastly  we  do  hereby  require  and  authorize  you  and  said 
Captain  George  Yeardley  and  the  said  Council  of  State,  asso- 
ciating with  you  such  others  as  you  shall  there  find  meet  to 
survey  or  cause  to  be  surveyed  all  the  Lands  and  Territories 
in  Virginia  above  mentioned,  and  the  same  to  set  out  by 
Bounds  and  Metes  especially  so  as  that  the  Territories  of  the 
said  several  cities  and  Boroughs  and  other  particular  planta- 
tions may  be  conveniently  divided  and  known  the  one  from 
the  other.  Each  survey  to  be  set  down  distinctly  in  writing 
and  returned  to  us  under  your  hands  and  Seals." 

These  Instructions  settled: — 

L    The  Common  lands,  including  the  Governor's  and  the 
Glebe  Lands. 

2.  The  Borough  Lands. 

3.  The  divident  of  the  Adventurer  who  had  paid  his  money 

but  had  not  come  to  the  Colony  in  person. 

4.  The  Head  Rig^ht  of  those  who  had  personally  come  into 

the  Colony  or  who  had  transported  others  thither. 

5.  The  Right  of  the  "Antient"  planter  as  well  as  the  Right 

of  other  settlers  of  the  Classes  named. 

The  Instructions  also  granted  to  Sir  Thomas  Yeardley  ''that 
parcel  of  Marsh  Ground",  and  that  other  "piece  and  parcel  of 
land"  therein  described. 

The  Instructions  also  declared  the  purpose  that  all  "live  un- 
der equal  and  Uke  law  and  orders  with  the  rest  of  the  Colony." 

In  the  Journals  of  the  House  of  Burgesses,  1619-1659,  page 
6,  are  these  Orders  and  Constitutions  of  the  London  Company 
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providing  for  the  establishment  in  Virginia  of  a  self-governing 
body,  the  first  legislative  assembly  in  America,  and  which  the 
Virginia  Assembly  called  the  "Great  Charter  of  privileges, 
orders  and  laws",  and  in  which  provisions  were  made  for  the 
division  of  lands. 

In  each  of  the  four  Burroughs  of  James  Town,  Charles  City, 
Henrico,  and  Kiccotan,  Common  lands  were  to  be  set  aside 
for  the  support  of  the  magistracy,  the  church,  and  the  proposed 
college.  Adventurers  and  Planters,  who  had  not  already  re- 
ceived their  dividends,  should  have  lands  laid  off  to  them  ac- 
cording to  their  number  of  shares. 

The  patent  of  November  18,  1618,  to  Peter  Knight,  is  the 
earliest  we  have  been  able  to  find. 

Patent  Book  1,  page  1,  is  usually  looked  to  for  the  earliest 
patent.  It  is  apparent,  however,  that  such  is  not  the  case,  for 
the  patents  are  not  by  any  means  recorded  in  these  books  in 
their  chronological  order  of  issuance.  Patent  Book  1,  page  1, 
contains,  under  date  of  January  26,  1621/2  a  patent  granted  by 
Sir  Francis  Wyatt  to  Thomas  Hothersall,  hereinafter  set  out 
in  full. 

In  Patent  Book  1,  page  476,  under  date  of  December  6, 
1620,  is  Governor  Sir  George  Yeardley's  patent  to  John  Gun- 
dry,  "an  old  planter  who  hath  remayned  nine  yeares  Com- 
pleate"  in  the  Colony,  and  which  patent  is  granted  by  virtue  of 
the  "great  Charter  of  orders  and  Laws"  pursuant  to  the  Char- 
ter of  November  18,  1618. 

It  is  as  follows : 

[Governor  Yeardly's  patent  of  December  6,  1620,  to  John 
Gundry  in  perfection  of  his  Head  Right  as  an  Ancient  Planter 
and  of  his  wife  Mary  a  new  Planter.] 

Patent  Book  1,  page  476. 

"By  the  Governor  and  Capt.  Generll  of  Virginia. 

"To  all  to  whome  these  psents  shall  come  greeting  in  our 
Lord  God  Everlasting  that  I  sr  Georg  Yeardly  Kt.  Governor 
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and  Capt.  Generll  of  Virginia  By  vertue  of  the  great  Charter 
of  orders  and  Lawes  concluded  on  by  the  Treasurer  Councell 
and  Company  of  Adventurers  and  planters  for  this  first  South- 
erne  Colony  of  Virginia  according  to  the  authority  graunted 
them  by  his  Ma j  tie  under  his  Great  Seale  and  by  them  dated 
at  London  the  18th  day  of  November  1618  and  directed  to 
myself e  and  the  Councell  of  State  here  resident  doe  wth  the 
approbation  and  consent  of  the  Councell  whoe  are  Joyned  in 
Commission  with  me  Give  and  graunt  unto  John  Gundry  of 
Elizabeth  Citty  Labourer  an  old  planter  whoe  hath  remayned 
nine  yeares  Compleate  in  this  Country  and  pformed  to  the 
Company  upon  the  comon  land  the  full  time  of  his  service 
agreed  on  and  to  his  heires  and  assigns  for  ever  for  his  first 
Generll.  deivdent  to  bee  augmented  and  doubled  by  the  Com- 
pany to  him  his  said  heires  and  assignes  when  hee  or  they  shall 
once  thoroughly  have  planted  and  peopled  the  same  one  hun- 
dred and  fiftie  acres  of  land  scituate  and  being  within  the  Terri- 
tories of  Elizabeth  Citty  aforesaid  bordering  East  upon  South- 
ampton River  West  upon  the  maine  Land  South  upon  the  lands 
now  in  the  occupation  of  William  Capp  and  North  upon  or 
towards  the  great  Creeke  of  the  same  River  one  hundred  acres 
thereof  for  his  owne  psonall  Adventure  and  the  remainder  be- 
ing fiftie  acres  for  the  psonall  Adventure  of  Mary  his  wife  a 
new  planter.  To  have  and  to  hold  the  said  one  hundred  and 
fiftie  acres  of  land  wth  the  apptenances  and  wth  his  due  share 
of  all  Mines  and  Minneralls  therein  conteyned  and  wth  all 
rights  and  priviledges  of  hunting  hawking  fishing  and  fowling 
and  others  wthin  the  pcincts  and  upon  the  borders  of  the  same 
land  to  the  sole  &  pper  use  benifitt  and  behoof e  of  him  the 
said  John  Gundry  his  said  heires  &  assignes  for  ever  In  as 
large  and  ample  manner  to  all  intents  and  purposes  as  is  ex- 
pressed in  the  said  Great  Charter  or  by  consequence  may 
justly  bee  Collected  out  of  the  same  or  out  of  his  Majties 
Letters  pattents  whereon  it  is  grounded.  Yeilding  and  paying 
to  the  said  Treasurer  and  Company  and  to  their  Successors  for 
ever  Yearely  at  the  feast  of  St.  Michaell  the  Archell  for  every 
fiftie  acres  of  land  the  fee  rent  of  one  shilling  Provided  the 
said  hundred  and  fiftie  acres  doe  extend  in  a  right  line  along 
the  banke  of  the  said  river  nor  above  seaventie  five  pole  and 
sixteene  toote  and  a  halfe  the  pole.  In  Witness  whereof  I 
have  to  these  psents  sett  my  hand  and  the  great  seale  of  the 
Colony.  Given  at  James  Citty  the  6th  day  of  December  in 
the  yeares  of  the  Reigne  of  our  Soveraigne  Lord  James  by  the 
Grace  of  God  of  England  Scotland  France  &  Ireland  King 
Defender  of  the  faith  &c.     (Vizt)   of  England  the  18th  and 


WATERS  OF  THE  STATE  19 

of  Scotland  the  fower  and  fiftieth  in  the  yeare  of  our  Lord 
God  1620  and  in  the  14th  yeare  of  this  plantation. 

Georg  Yeardlye/' 

The  ground  belonging  to  this  pattent 
was  measured  by  mee  William  Clay- 
borne  Surveyor  &  bounded  from  the 
wthin  named  great  Creeke  along  the 
banck  of  the  river  seaventie  five  pole 
and  soe  endeth  at  a  great  v^^hite  peeled 
tree  and  then  runing  west  into  the 
woods  wth  a  right  angle. 

By  me     William  Cleyborne. 

[Sir  Francis  Wyatt's  patent  to  Thomas  Hothersall,  Janu- 
ary 26,  1621/2.] 

Patent  Book  1,  page  1. 
(Italics  supplied) 

"KNOW  YEE  that  I  sr  Francis  Wyatt  Kt,  Governr  and 
Capt :  Generall  of  Virginia,  by  vertue  of  the  Great  Charter  of 
Orders  and  Lawes  concluded  on  and  dated  at  London  in  a 
Generall  quarter  Court  the  Eighteenth  day  of  November  One 
Thousand  six  hundred  and  eighteene  by  the  Treasurer  Counseil 
and  Company  of  Adventurers  for  the  first  Southerne  Colony 
of  Virginia,  according  to  the  Authority  graunted  them  from 
his  Matie  under  his  great  Scale,  the  said  Charter  being  directed 
to  the  Governr  and  Counseil  of  State  here  resident,  and  by  the 
rules  of  Justice,  Equity  &  reason,  doe  with  the  approbation  and 
Consent  of  the  same  Counseil  who  are  Joyned  in  Commission 
with  mee,  Give  and  grant  unto  Mr.  Thomas  Hothersall  of 
Paspehay  gent.,  and  to  his  heirs  and  assignes  for  ever,  for  his 
first  Generll :  devident,  to  bee  augmented  and  doubled  by  the 
said  Company  to  him  and  his  said  heires  and  assignes  when 
hee  or  they  shall  once  sufficiently  have  planted  and  peopled  the 
same. 

"Two  hundred  acres  of  Land  scituate  and  being  at  Blunt 
Point,  Confining  on  the  East  the  Land  of  Cornelius  May,  on 
the  South  upon  the  great  River,  on  the  North  upon  the  Maine 
Land  and  on  the  West  runing  towards  a  small  creek  one  hun- 
dred rod  (at  sixteene  foote  and  a  half  the  Rod)  ; 

"Fifty  acres  whereof  is  his  owne  psonall  Right  and  fifty 
acres   is  the  psonall  Right   of   Frances   Hothersall  his  wife, 
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the  other  hundred  acres  in  consideration  of  his  transportacon 
of  two  of  his  Children  out  of  England  at  his  owne  cost  & 
Charges,  Viz :  Richard  Hothersall  and  Mary  Hothersall, 

"TO  HAVE  AND  TO  HOLD  the  said  twoe  hundred  acres 
of  Land  with  all  and  singular  the  apptennces,  and  wth  his  due 
share  of  all  Mines  &  Mineralls  therein  conteyned,  and  wth  all 
rights  and  privileges  of  hunting,  hawking  and  fowling  and 
others  within  the  prcincts  and  upon  the  borders  of  the  said 
Land,  To  the  only  pper  Use  benifitt  and  behoofe  of  the  said 
Thomas  Hothersall,  his  heires  and  assignes  for  ever, 

"In  as  large  and  ample  manner  to  all  intents  and  purposes  as 
is  specified  in  the  said  Great  Charter  or  by  Consequence  may 
justify  bee  Collected  out  of  the  same,  or  out  of  his  Majties 
Letters  Patents  whereon  it  is  grounded. 

"YEILDING  AND  PAYING  to  the  Treasurer  and  Com- 
pany and  to  their  Successors  for  ever,  yearely  at  the  feast  of 
St.  Michael  the  Archangell,  for  every  fifty  acres,  the  fee  rent 
of  one  Shilling. 

"IN  WITNESS  WHEREOF  I  have  to  these  presents  sett 
my  hand  and  the  Great  Scale  of  the  Colony,  Given  at  James 
Citty  the  six  and  twentieth  day  of  January  one  thousand  six 
hundred  twenty  one  (o.  s.)  and  in  the  yeares  of  the  Raigne  of 
our  Soveraigne  Lord,  James  by  the  Grace  of  God  King  of 
England,  Scotland,  France  and  Ireland,  Defender  of  the  faith 
&c.,  Vizt:  of  England,  France  and  Ireland  the  Nineteenth  and 
of  Scotland  the  five  and  fiftieth,  and  in  the  fifteenth  years  of 
this  Plantacon." 

It  will  be  noted  that  land  only  was  granted. 

At  a  Praeparative  Court,  held  for  Virginia  November  19, 
1621,  an  early  patent  to  Calpt.  John  Martin,  having  been  called 
in  question  both  in  England  and  in  Virginia  in  regard  to  "un- 
lawful privileges  passed  therein",  the  declaration  is  made  that 
since  that  time  the  standing  laws  of  the  London  Company  "re- 
quires all  graunt  of  lands  to  be  made  with  equal  favour,  except 
the  differency  of  rent".  {Records  of  the  Va.  Company,  Vol  1, 
page  553.) 

This  "differency  of  rent"  might  be  illustrated  in  the  few 
exceptional  cases,  like  the  patent  of  October  20,  1634,  by  Sir 
John  Harvey  to   Christopher  Branch  upon  a   fee  rent  of   4 
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barrels  of  Indian  Corn  (Patent  Book  1,  page  155),  and  the 
patent  of  August  24,  1627,  by  Sir  George  Yeardley  to  Doctoris 
Christmas  upon  a  fee  rent  of  50  pounds  of  tobacco  (Patent 
Book  1,  page  78). 

Sir  Francis  Wyatt  continued  this  form  of  patent  to  January 
20,  1624/5,  including  a  patent  to  Thomas  Bouldin,  yeoman  and 
ancient  planter,  for  200  acres,  one  and  one  half  miles  up 
Southampton  River,  in  Elizabeth  City  County.  (Patent  Book 
1,  page  47.) 

THE  END  OF  THE  COMPANY 

The  London  Company  existed  until  June  24,  1624,  when, 
through  quo  warranto  proceedings,  instituted  against  it  by  the 
Crown,  its  Charters  were  declared  forfeited  and  the  Crown 
took  over  the  Company  affairs  and  resumed  regal  sovereignty 
in  control  of  the  Colony  and  the  disposition  of  Colonial  lands. 

The  Records  of  the  London  Company  were  printed  by  the 
United  States  Printing  Office  in  1906,  and  are  referred  to 
herein  as  "Records  of  the  Va.  Company".  They  begin  April 
28,  1619,  and  conclude  with  June  7,  1624. 

Following  the  revocation  of  the  Charters  of  the  London 
Company,  June  24,  1624,  James  the  First  issued  to  Sir  Francis 
Wyatt  on  August  26,  1624,  a  commission  as  the  first  Crown 
Governor  of  Virginia. 

This  commission  contained  no  authority  to  issue  patents  ;  and, 
said  nothing  about  land. 

The  Governor  and  Coimcil  were,  however,  authorized  to 
govern 

"as  fully  and  amply  as  any  Governor  and  Council  resident 
there  at  any  time  within  the  space  of  five  years  now  last  past 
had  or  might  perform  or  execute". 

Under  such  authority,  as  might  be  deduced  from  this  authori- 
zation, (Sir  Francis  Wyatt  issued  patents  mostly,  if  not  entirely. 
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in  perfection  of  Head  Rights  and  to  both  "Antient"  and  new 
Planters. 

[Governor  Wyatt's  patent  to  William  Bentlye  of  1624.] 
Patent  Book  1,  page  24. 

"BY  THE  GOVERNOR  AND   CAPT  GENERALL.  OF 
VIRGINIA 

"To  all  to  whome  these  psents  shall  come  greeting  in  our 
Lord  God  Everlasting  Know  yee  that  I  Dr.  Francis  Wyatt  Kt. 
Governor  and  Capt.  Generll.  of  Virginia  by  Vertue  of  the 
great  Charter  of  Orders  and  Lawes  Concluded  on  in  a  Generll 
Quarter  Court  by  the  Treasurer  Councell  and  Company  of 
Adventurers  for  this  first  Southerne  Colony  of  Virginia  ac- 
cording to  the  authority  graunted  them  by  his  Majtie.  under 
his  great  scale  and  by  them  dated  at  London  the  eighteenth 
day  of  November  one  Thowsand  six  hundred  and  eighteen 
directed  to  the  Governor  and  Councell  of  State  here  resident 
doe  wth  the  approbation  and  Consent  of  the  same  Councell 
whoe  are  joyned  in  Commission  wth  mee  Give  and  graunt  unto 
William  Bentlye  of  Kiccoughtan  in  the  Corporation  of  Eliza- 
beth Citty  a  new  planter  whoe  came  over  into  this  Country  at 
his  owne  Charges  in  the  Jacob  this  psent  yeare  1624  and  to 
his  heires  and  assignes  for  ever  for  his  first  psonall  devident  to 
bee  augmented  and  doubled  by  the  Company  to  him  his  said 
heires  or  assignes  when  hee  or  they  shall  once  sufficiently  have 
peopled  and  planted  the  same  fifety  acres  of  Land  Scituate  and 
being  betweene  New  ports  Newse  and  Blunt  point  and  abutting 
Westward  upon  the  land  of  Lt.  Giles  AUington  and  thence 
extending  Eastward  along  the  bank  of  the  river  five  and  twentie 
pole  at  Sixteene  foote  and  a  halfe  the  pole  Unto  the  Land  of 
Thomas  Godbye  and  Confining  Southward  upon  the  Maine 
river  and  Northward  upon  the  Maine  Land.  To  have  and  to 
hold  the  said  fiftie  acres  of  land  wth  the  appetenances  and  wth 
his  due  share  of  all  Mines  and  Minneralls  therein  Conteyned 
and  wth  all  rights  and  priviledges  of  hunting  fishing  fowling 
and  others  wthin  the  precincts  and  upon  the  borders  of  the 
same  land  and  to  the  sole  and  pper  Use  benifitt  and  behoofe  of 
him  the  said  William  Bentlye  his  said  heires  and  assignes  for 
ever  in  as  large  and  ample  manner  to  all  intents  and  purpose 
as  is  expressed  in  the  said  great  Charter  or  by  consequence 
may  justly  bee  Collected  out  of  the  same  or  out  of  his  Majties. 
Letters  Pattents  whereon  it  is  grounded  Yeilding  and  paying 
unto  the  said  Treasurer  and  Company  and  to  their  Successors 
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for  ever  Yearely  at  the  feast  of  St.  Michaell  the  Archangell  of 
his  said  devident  of  fifety  acres  the  fee  rent  of  one  shilling. 
In  Witness  whereof  I  have  sett  my  hand  and  the  great  Seale  of 
the  Colony.  Given  at  James  Citty  the  first  day  of  December 
in  the  yeares  of  the  Reigne  of  our  Soveraigne  Lord  James  &c. 
(Vizt)  22th  Scot  the  fifty  eight  Anno  Domini  1624  Col.  Virga. 
Eighteenth." 

[Governor  Wyatt's  patent  to  John  Bush  of  1624.] 
Patent  Book  1,  page  31. 

"BY  THE  GOVERNOR  AND  CAPT.  GENERALL  OF 
VIRGINIA. 

"To  all  to  whome  these  psents  shall  come  greeting  in  our 
Lord  God  Everlasting.  Know  yee  that  I  Sr.  Francis  Wyatt 
Kt.  Governor  and  Capt.  Generll.  of  Virginia  by  Vertue  of  the 
great  Charter  of  orders  and  Lawes  Concluded  on  in  a  Generll. 
Quarter  Court  by  the  Treasurer  Councell  and  Company  of 
Adventurers  for  this  first  Southerne  Colony  of  Virginia  ac- 
cording to  the  authoritie  graunted  them  by  his  Majtie.  under 
his  great  seale  and  by  them  dated  at  London  the  eighteenth  day 
of  November  one  Thowsand  six  hundred  and  eighteene  and 
directed  to  the  Governor  and  Councell  of  State  here  resident 
doe  wth  the  approbation  and  consent  of  the  same  Councell  whoe 
are  Joyned  in  Commission  wth  mee  give  and  graunt  unto  John 
Bush  of  Kiccoughtan  in  the  Corporation  of  Elizabeth  Citty 
gent  whoe  came  over  in  the  Neptune  at  his  owne  Charges  1618 
and  to  his  heires  and  assignes  for  ever  three  hundred  acres  of 
land  fifty  acres  in  his  owne  psonall  right  one  hundred  and  fifty 
more  for  his  transportation  out  of  England  of  Elizabeth  his 
wife  and  of  his  twoe  Children  Elizabeth  Bush  and  Mary  Bush 
whoe  all  came  over  in  the  guift  1619  the  other  hundred  acres 
being  for  his  twoe  servants  Thomas  Hand  and  William  Parker 
whoe  came  in  the  Charles  1621  being  in  all  three  hundred  acres 
for  his  first  devident  to  bee  augmented  and  doubled  by  the 
Company  to  him  his  said  heires  or  assignes  when  hee  or  they 
shall  once  sufficiently  have  peopled  and  planted  the  same  the 
said  land  scituate  and  lying  within  the  pish  of  Kiccoughtan 
aforesaid  and  one  hundred  acres  of  the  same  abutting  East- 
ward upon  the  Land  of  Lt.  Abine  Lupo  and  Westward  upon 
the  Land  of  William  Julian  conteyning  along  the  banks  of 
maine  river  three  score  pole  the  other  twoe  hundred  acres 
abutting  alsoe  on  the  other  side  of  the  said  William  Julian  his 
land  and  Westward  upon  the  land  of  William  Prickett  Con- 


24  WATERS  OF  THE  STATE 

teyning  by  the  river  side  ninetye  and  twoe  pole  and  South- 
ward upon  the  maine  Land.  To  have  and  to  hold  the  said 
three  hundred  acres  of  Land  wth  the  appetenances  and  wth 
his  due  share  of  all  mines  &  Minneralls  therein  conteyned  and 
wth  all  rights  and  priviledges  of  hunting  fishing  fowling  and 
others  wthin  the  precincts  and  upon  the  borders  of  the  same 
land  to  the  sole  and  pper  use  benifitt  and  behoofe  of  the  said 
John  Bush  his  said  heires  or  assignes  for  ever  In  as  large  and 
ample  manner  to  all  intents  and  purposes  as  is  expressed  in 
the  said  great  Charter  or  by  consequence  may  justly  bee  Col- 
lected out  of  the  same  or  out  of  his  Majties.  Letters  pattents 
whereon  it  is  grounded.  Yeilding  and  paying  unto  the  said 
Treasurer  and  Company  and  to  their  Successors  for  ever  yeare- 
ly  at  the  feast  of  St.  Michaell  the  Archangell  for  every  fifety 
acres  of  his  said  devident  of  land  the  fee  rent  of  one  shilling. 
In  Witness  whereof  I  have  to  these  psents  sett  my  hand  and 
the  great  scale  of  the  Colony.  Given  at  James  Citty  the  first 
day  of  December  in  the  yeares  of  the  reigne  of  our  Soveraigne 
Lord  James  &c.  (Vizt)  Angl.  the  twoe  and  twentieth  Scot  the 
fifty  eight  Anno.  Domini  1624.  Colo.  Virga.  the  eighteenth." 

Following  the  death  of  James  the  First,  on  March  27,  1625, 
his  son  and  successor,  Charles  the  First,  on  May  13,  1625, 
issued  his  proclamation  in  reference  to  the  Colony,  in  which 
he  declared  that  it  was  not  his  intention, 

"to  take  away  or  impeach  the  particular  interest  of  any  private 
planter  or  adventurer,  nor  to  alter  the  same  otherwise  than 
should  be  of  necessity  for  the  good  of  the  public."  {Virginia 
Magazine  of  History  and  Biography,  Vol.  II,  page  132.) 

SIR  GEORGE  YEARDLEY,  GOVERNOR 

Governor  Francis  Wyatt  was  succeeded  by  Sir  George 
Yeardley,  March  14,  1625/6.  His  commission  was  similar  to 
Governor  Wyatt's,  and  contained  nothing  about  lands  issued  or 
to  be  issued  to  the  Planters  or  Adventurers.     It  provided : — 

"Full  power  and  authority  to  perform  and  execute  the  places, 
powers  and  authorities  incident  to  a  Governor  and  Council  in 
Virginia  respectively  according  to  the  tenour  effect  and  true 
meaning  of  the  s'd  former  recited  Commission  in  that  behalf 
to  them  and  you  directed."  {Va.  Magazine  of  History  and 
Biography,  Vol.  XIII,  page  299.) 
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Yeardley's  Instructions  issued  September  18,  1625,  provided, 

"Giving  and  Granting  unto  you  and  the  greater  number  of 
you  full  power  and  Authority  to  perform  and  execute  the 
places,  powers  and  Authorities  incident  to  a  Governor  and 
Council  in  Virginia  respectively."  (Virginia  Magazine  of  His- 
tory and  Biography,  Vol.  XVI,  page  121.) 

Further  instructions  to  Yeardley  dated  April  16,  1626,  were 
silent  as  to  issue  of  patents,  but  evinced  a  desire  on  the  part 
of  the  King  to  be  informed  as  to  the  condition  of  the  Colony 
and  as  to  what  the  London  Company  had  done. 

"1.  That  you,  ye  Sir  George  Yardly,  do  use  your  best  en- 
deavours to  be  ready  with  such  ships  and  vessels,  Men  and 
Provisions  as  ye  have  furnished  for  ye  purpose  upon  ye  first 
fair  wind  and  weather,  to  put  to  sea,  and  to  sail  directly  for 
Virginia,  unless  ye  shall  find  it  requisite  for  ye  good  and  ye 
Plantacon  and  peoples  to  touch  at  ye  Summer  Islands  by  ye 
way.  When  after  ye  have  refreshed  ye  shall  proceed  to  Vir- 
ginia, and  upon  yo  arrival  there  according  to  your  commission 
granted  by  His  Most  Xtian  Maj  under  ye  great  Seal,  take  upon 
you  ye  present  government  of  the  Colony. 

"2.  That  in  the  first  place  you  be  carefull  that  Almighty  God 
may  be  duly  and  daily  served,  both  by  yourself  and  all  the 
people  under  yo  charge,  may  draw  down  a  blessing  upon  all 
your  Endeavours. 

"3.  That  you  faile  not  by  the  first  ship  to  send  us  a  list  of 
all  the  several  plantacons,  ye  places  where  they  are  planted,  the 
distance  between  the  Plantations,  the  number  of  people  in  every 
Plantation  distinguished  by  their  sexes,  ages.  Professions  and 
Condition,  and  also  by  ye  place  of  every  ones  birth,  and  the 
manner  of  their  Patents  here  in  England.  What  arms.  Ammu- 
nition, Boats  or  Ships,  Dwelling  Houses  and  other  Buildings? 
What  unpaled  ground?  Provision  of  Food  or  store  of  Tame 
Cattle  in  every  of  ye  Plantations. 

"4.  That  you  diligently  and  particularly  enquire  by  oath  and 
all  other  lawfull  means  what  Lands,  Woods,  Serv,  Tenem, 
Houses,  Boats,  Ships  were  in  November,  1623,  belonging  unto 
ye  late  Company.  How  and  to  whom  they  have  been  disposed  ? 
By  what  order  and  authority  they  have  been  so  disposed  and 
what  ye  shall  find  remaining  to  reserve  to  the  public  use.  All 
which  you  are  to  certify  under  ye  Hands  and  Scale  of  the 
Colony. 
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"5.  That  all  new  comers  be  well  entertained  and  lodged  in 
houses  by  the  old  Planters  untill  they  can  lodge  themselves, 
that  they  be  not  suffered  to  sit  down  stragling,  but  enjoyned  to 
live  by  those  already  planted  or  in  sufficient  number  by  them- 
selves. And  if  be  unprovided  of  Land  fit  to  manure,  then  to 
be  permitted  to  sit  down  upon  the  Company's  Land  upon  the 
conditions  expressed  in  the  Treas  and  Councills  Letter  sent 
immediately  after  the  Massacre  in  August,  1623."  (Virginia 
Magazine  of  History  and  Biography,  Vol.  II,  page  393.) 

Whatever  was  Yeardley's  interpretation  of  these  authoriza- 
tions, or  whether  he  received  further  Instructions  of  which  no 
record  has  been  found,  nevertheless  he  issued  patents  until 
his  death,  November  14,  1627. 

[Governor  Yeardley's  patent  to  Capt.  William  Epes  of 
February  3,  1626.] 

Patent  Book  1,  page  49. 

"By  the  Governr:  and  Capt.  Generll:  of  Virginia: 

"To  all  to  whome  these  Pr'sents  shall  come,  greeting  in  our 
Lord  God  Everlasting. 

"Whereas  by  the  ordinances  and  constitutions  made  &  sett 
forth  by  the  late  Company  it  is  ordered  and  appointed  that  such 
lands  &  devidents  as  shall  bee  due  to  any  Adventurers  or 
planters,  of  what  Condicon  or  quality  soever  they  bee,  should 
bee  laid  out  and  assigned  unto  them  by  the  Governr.  and 
Councell  here  established, 

"And  whereas  the  same  power  &  authoritie  is  confirmed  and 
graunted  by  his  Maj'ties  Letters  Pattents  directed  unto  mee 
and  the  Councell  of  State  bearing  date  the  fowerteenth  day  of 
March  one  Thousand  six  hundred  twenty  and  five. 

"Now  Know  Yee  that  I  Sr.  George  Yeardly  &c.  doe  with 
the  Consent  of  the  Councell  of  State  give  and  grant  Unto  Capt. 
William  Epes  of  Accomacke  and  to  his  heires  and  assignes 
forever 

"Fower  hundred  and  fifty  acres  of  Land  as  his  first  devi- 
dent  &  Upon  a  second  devision  to  bee  augmented  and  doubled 
unto  him  his  said  heires  &  assignes  when  hee  or  they  shall 
sufficiently  have  peopled  and  planted  the  same. 

"Scituate  and  being  on  the  Easterne  shoare  of  the  Chese- 
peiacke  and  lying  neare  unto  the  plantacon  of  Accomacke  and 
abutting  Northerly  on  the  Mouth  of  the  Creeke  comonly  called 


WATERS  OF  THE  STATE  27 

by  the  name  of  the  Kings  Creeke,  parting  the  same  from  the 
land  belonging  to  the  place  of  Secretary  and  thence  extend- 
ing Southerly  twoe  hundred  five  and  twenty  pole  towards 
the  pursimond  ponds,  Easterly  upon  the  banke  along  the  shore 
of  the  said  Bay  of  Chesepeyacke,  and  Westerly  extending 
directly  into  the  maine  Land. 

"The  said  fower  hundred  and  fifty  acres  accrewing  by  Vertue 
of  the  transportacon  on  nine  men  into  this  Country  (Vitz:) 
William  Jones,  William  Gallaway,  John  Barker,  Edward 
Rogers  and  Thomas  Warden,  whoe  all  arrived  in  the  Anne 

1623,  and  Nicholas  Raynbeare  who  arrived  in  the  Swann  in 

1624,  and  Henry  Carter  whoe  arrived  in  the  James  1624,  and 
assigned  over  unto  him  by  William  Streats  Marriner,  and 
Richard  Reene  and  John  Robins  whoe  arrived  in  the  Returne 
1625. 

"To  Have  and  to  Hold  the  said  fower  hundred  and  fifty 
acres  of  land  with  the  apptennces,  and  with  his  due  share  of 
all  Mines  and  Minneralls  therein  conteyned  and  with  all  rights 
and  priviledges  of  hunting,  fishing,  fowling  and  others  within 
the  pr'incts  and  upon  the  borders  of  the  same,  to  the  sole  and 
pper.  Use  benefitt  and  behoofe  of  him  the  said  Capt.  WilHam 
Epes,  his  said  heires  and  assignes  for  ever. 

In  as  large  and  ample  manner  to  all  intents  and  purposes  as 
is  expressed  in  the  said  Ordinances  and  Conditions  or  by  Con- 
sequence may  bee  justly  Collected  out  of  the  same  or  out  of 
his  Maj'ties  Letters  Pattents  whereon  they  are  grounded. 

"Yielding  and  paying  for  every  fifty  acres  of  land  herein 
by  these  prsents  given  and  graunted,  yearly  at  the  feast  of  St. 
Michaell  the  Archangell,  the  fee  rent  of  one  shilling. 

"Provided  that  if  the  said  Capt.  William  Epes,  his  heires  or 
assignes  shall  not  plant  &  seate  Upon  the  said  fower  hundred 
and  fifty  acres  of  Land  within  the  time  and  terme  of  three 
yeares  now  next  ensuing  the  date  hereof,  that  then  itt  shall 
and  may  bee  Lawfull  for  any  Adventurer  or  planter  to  make 
choice  and  seate  there  upon  the  same. 

"In  Witness  Whereof  I  have  hereunto  sett  my  hand  and 
the  Scale  of  the  Colony,  Given  at  James  Citty  the  third  day 
of  February  in  the  second  yeare  of  the  raigne  of  our  Sov- 
eraigne  Lord  Charles,  King,  &c..  Anno.  dom.  one  Thousand 
six  hundred  twenty-six,  Col.  Virga.  the  XXth." 

After  Yeardley's  death,  November  14,  1627,  the  Council 
elected  Captain  Francis  West,  President,  who  served  from 
November   14,  1627,  till  March  5,  1628,  and  who  was  sue- 
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ceeded  as  President  by  Dr.  John  Pott,  who  acted  from  March 
5,  1628,  till  sometime  between  October  and  March,  1629,  when 
Sir  John  Harvey  was  commissioned  Governor  by  the  King. 

Whatever  authority  either  Capt.  West  or  Dr.  Pott  had  to 
issue  patents  must  be  deduced  from  Yeardley's  authority,  supra. 
Both,  however,  did  issue  patents,  Capt.  West  following  Yeard- 
ley's form,  while  Dr.  Pott's  was  somewhat  different. 

CAPTAIN  FRANCIS  WEST,  GOVERNOR 

[Governor  West's  patent  to  John  Arundell  of  December 
25,  1627.] 

Patent  Book  1,  page  81. 

"BY  THE  GOVERNOR  AND  CAPT.  GENERALL.  OF 
VIRGINIA 

'TO  ALL  TO  WHOME  these  psents  shall  come  I  Francis 
West  Esqr.  Governor  and  Capt.  Generll.  of  Virginia  send 
greeting  in  our  Lord  God  Everlasting.  Whereas  by  our  In- 
structions from  the  Rt.  Honoble.  the  Lords  of  his  Majties. 
most  Honoble.  Privie  Counsell  wee  have  received  direction 
and  order  for  the  planting  and  seating  of  such  lands  as  be- 
longed to  the  late  Company  or  have  beene  appointed  to  the 
publique  NOW  KNOW  yee  that  in  Consideration  hereof  as 
alsoe  reguards  of  the  better  peopling  and  securing  of  the 
Lands  belonging  to  the  Companie  and  scituate  and  being  in 
the  precincts  of  Elizabeth  Citty  I  the  said  Francis  West  doe 
by  these  psents  wth  the  consent  of  the  Councell  of  State  graunt 
devise  and  to  affarme  lett  unto  John  Arundell  gent  twelve  acres 
of  land  scituate  and  lying  at  Buck  Roe  wthin  the  pcincts  of 
Elizabeth  Citty  aforesaid  adjoyning  Northerly  on  a  little 
Creeke  parting  the  same  from  the  land  now  in  the  tenure  of 
David  Poole  Frenchman  Southerly  on  another  small  Creeke 
parting  the  same  from  the  Land  now  in  the  tenure  of  James 
Bonall  Frenchman  Easterly  on  the  Creeks  parting  the  same 
from  point  Comfort  Island  Westerly  on  the  maine  woods.  To 
have  and  to  hold  the  said  twelve  acres  of  land  wth  the  appete- 
nances  unto  the  said  John  Arundell  and  to  his  Executors, 
Admrs.  and  assignes  from  the  feast  of  St.  Thomas  the  Apostle 
next  ensuing  the  date  hereof  for  and  during  the  terme  of  teen 
yeares  then  next  ensuing  and  fully  to  bee  Compleate  and  ended. 
Yeilding  and  paying  therefore  yearely  unto  the  rent  gatherers 
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appointed  for  the  publique  use  at  the  feast  of  St.  Thomas  the 
Apostle  of  twelve  pound  weight  of  good  and  Merchantable 
Tobacco  Provided  that  the  said  John  Arundell  his  Executors 
or  assignes  shall  alwaies  during  the  said  terme  sufficiently  peo- 
ple and  plant  the  said  Land  that  thereby  the  place  may  bee  the 
better  strengthened  and  secured.  IN  WITNESS  whereof  I 
the  said  Francis  West  have  hereunto  sett  my  hand  and  scale  of 
the  Colony.  Given  at  James  Citty  the  twelfth  day  of  Decem- 
ber One  Thowsand  six  hundred  twentie  &  seaven  and  in  the 
XXIth  yeare  of  this  Plantation." 

[President  Pott's  patent  to  Wm.  Andrewes  of  March  14, 
1628.] 

Patent  Book  1,  page  71. 

"TO  ALL  TO  WHOME  these  psents  shall  come  I  John 
Pott  Esqr.  Governor  and  Capt.  Generll.  of  Virginia  send 
greeting  in  our  Lord  God  Everlasting.  Whereas  by  the  orders 
and  constitutions  formerly  made  &  established  for  the  affaires 
of  this  Colony  it  hath  beene  ordeyned  and  appointed  that  all 
devidents  of  Lands  any  waise  due  or  belonging  to  any  Adven- 
turers or  planters  of  what  Condition  soever  should  bee  laid 
out  and  assigned  to  them  according  to  the  severall  Conditions 
in  the  same  mentioned  NOW  KNOW  yee  that  I  the  said 
John  Pott  doe  wth  the  consent  of  the  Councell  of  State  give 
and  graunt  unto  William  Andrewes  of  Accomack  planter  and 
to  his  heires  and  assignes  for  ever  by  these  psents  one  hundred 
acres  of  land  as  his  first  divident  and  upon  a  second  division 
to  bee  augmented  and  doubled  to  him  his  said  heires  and  as- 
signes when  hee  or  they  shall  sufficiently  have  peopled  and 
planted  the  same  scituate  and  lying  on  the  Easterne  shoare  on 
the  bay  of  Chesepciacke  abutting  Northerly  upon  Capt.  William 
Epes  his  land  and  thence  extending  Southerly  fifty  pole  towards 
the  pursimmond  ponds  Westerly  upon  the  maine  Bay  and 
Easterly  wth  that  breadth  striking  directly  into  the  maine  woods 
the  said  one  hundred  acres  being  due  unto  him  by  the  trans- 
portation of  Robert  Owles  and  John  Holmes  whoe  came  in  the 
Shipp  the  Southampton  1622  at  the  Charges  of  William  Fer- 
rer Esqr.  and  made  over  to  the  said  William  Andrewes  by  an 
Act  of  Court  the  third  day  of  March  1628.  To  have  and  to 
hold  the  said  one  hundred  acres  of  land  wth  the  appenances 
and  wth  his  due  share  of  all  Mines  and  Minneralls  therein  con- 
teyned  wth  all  rights  and  priviledges  of  hunting  fishing  fowl- 
ing and  others  wthin  the  precincts  and  upon  the  borders  of 
the  same  to  the  sole  and  pper  use  benifitt  and  behoofe  of  him 
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the  said  William  Andrewes  his  heires  and  assignes  for  ever 
In  as  large  and  ample  manner  to  all  intents  and  purposes  as  is 
expressed  in  the  said  orders  &  Constitutions  as  by  Conse- 
quence may  be  justly  Collected  out  of  the  same  or  out  of  his 
Majties.  Letters  Pattents  whereon  they  are  grounded.  Yeild- 
ing  and  paying  for  every  fifty  acres  of  land  herein  by  these 
psents  given  &  graunted  yearely  at  the  feast  of  St.  Michaell 
the  Archangell  the  fee  rent  of  one  shilling  Provided  alwayes 
that  if  the  said  William  Andrewes  his  heires  or  assignes  shall 
not  plant  and  seate  upon  the  said  one  hundred  acres  of  land 
within  the  time  &  terme  of  three  years  now  next  ensuing  the 
date  hereof  that  then  it  shall  and  may  bee  lawfuU  for  any 
Adventurer  or  planters  to  make  Choice  of  and  seate  upon  the 
same.  Given  at  James  Citty  the  fowerteenth  day  of  March 
Anno  Domini  one  Thowsand  six  hundred  twentie  and  eight 
and  in  the  fowerth  yeare  of  the  raigne  of  our  Soveraigne  Lord 
King  Charles  of  England  &c.  and  in  the  XXIIth  yeare  of  this 
Plantation." 

It  will  be  noted  that,  in  the  patent  to  Wm.  Andrewes,  the 
land  conveyed  was  on  "the  bay  of  Cliesepeiacke",  and,  in  addi- 
tion to  "his  due  share  of  all  Mines  and  Minneralls",  the  patent 
carried  by  express  words  "all  rights  and  priviledges  of  hunting, 
fishing,  fowling  and  others  ivithin  the  precincts  and  upon  the 
borders  of  the  same" — a  clear  recognition  and,  in  part  at  least, 
specific  statement  of  his  riparian  rights  as  such  owner  of  land 
on  the  bay. 

It  will  also  be  noted  that  the  grant  was  made  in  perfection 
of  transportation  rights  of  two  settlers  who  were  brought  over 
in  1622,  and  was  subject  to  forfeiture  if  the  land  were  not 
planted  and  seated  within  three  years. 

In  an  undated  patent,  yet  issued  about  the  same  time  as  the 
patent  to  Wm.  Andrewes,  Governor  Pott  issued  a  patent  to 
Zachariah  Cripps  for  one  hundred  acres  of  land  at  the  Mouth 
of  Warwick  river,  and  upon  a  creek,  together  with  "his  due 
share  of  all  Mines  &  Minneralls  therein  Conteyned",  and  noth- 
ing is  said  in  the  patent  about  hunting,  fishing,  fowling,  or 
other  rights  "within  the  precincts  and  upon  the  borders  of  the 
same". 

The  Cripps  patent  contains  no  conditions  of  forfeiture  upon 
failure  to  plant  or  seate  within  three  years,  as  does  the  An- 
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drewes  patent,  because  this  Cripps  patent  was  in  perfection  of 
the  rights  of  two  Antient  Planters,  Thomas  Dryhurst  and 
Mathew  Lyving,  who  came  over  in  1618. 

An  ancient  planter,  who  failed  to  plant  and  seate  his  lands 
within  the  space  of  three  years,  did  not  lose  his  right  to  a  divi- 
dend, but  might  abandon  land  formerly  taken  up,  and  for  any 
reason,  move  on  to  other  land,  and  move  again  if  he  desired, 
until  he  finally  became  "fixed"  on  land  of  his  liking,  or  died. 

The  reason  for  this  difference  is  not  plain.  Perhaps  the 
"old  planter"  had  the  wanderlust,  or  wanted  the  old  time  smell 
of  new  soil  in  his  nostrils,  and  perhaps  he  had  gotten  his  "hand 
in"  at  the  game  of  "falling  upon  the  adjoyning  salvages  as  we 
did  in  the  last  yeare",  (1  Hen.,  page  128),  and  the  authorities, 
desiring  the  continuation  of  this  valuable  and  experienced  ser- 
vice, hit  upon  this  expedient  of  repetitive  location  to  enable  the 
old  planter  to  live  always  on  the  frontier  by  successive  movings 
without  forfeiting  his  patent  right. 

The  difference  between  the  two  patents  in  fishing  and  other 
stated  rights  might  have  arisen  out  of  Governor  Potts'  concep- 
tion of  the  differences,  inherent  as  a  matter  of  Crown  or 
Colonial  law,  arising  out  of  the  different  locations  of  the  two 
tracts,  one  being  on  the  bay  shore,  the  other  on  a  river,  and  a 
creek. 

We  shall  endeavor  later  herein,  if  possible,  to  evaluate  this 
difference  in  terms  of  the  law  of  1620,  if  such  difference  did 
exist. 

[Governor  Potts'  patent,  not  dated,  but  about  1628  to  Zach- 
ariah  Cripps,  in  right  of  Thomas  Dryhurst  and  Mathew  Lyving, 
settlers  of  1618.] 

Patent  Book  1,  page  74. 

"To  all  to  whome  these  psents  shall  come  I  John  Pott  Esqr. 
Governor  and  Capt.  Generll  of  Virginia  send  greeting  in  our 
Lord  God  Everlasting.  Whereas  by  the  orders  and  Constitu- 
tions formerly  made  and  established  for  the  affaires  of  this 
Colony  it  hath  beene  ordeyned  and  appointed  that  all  devidents 
of  lands  any  way  due  or  belonging  to  any  Adventurers  & 
planters  of  what  condition  soever  should  bee  laid  out  and 
assigned  to  them  according  to  the  Conditions  in  the  same  men- 
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tioned  NOW  KNOW  yee  that  I  the  said  John  Pott  doe  wth 
the  consent  of  the  Councell  of  State  give  and  graunt  to  Zach- 
ariah  Cripps  of  Warwick  river  and  to  his  heires  and  assignes 
for  ever  by  these  psents  one  hundred  acres  of  land  as  his  first 
devident  to  bee  augmented  and  doubled  to  him  his  said  heires  & 
assignes  when  hee  or  they  shall  sufficiently  have  peopled  and 
planted  the  same  scituate  and  lying  at  the  Mouth  of  Warwick 
river  abutting  Southerly  upon  Saxons  gaole  Northerly  towards 
the  land  of  Lt.  Gilbert  Peppitt  deceased  Easterly  upon  the  said 
river  and  westerly  upon  a  Creeke  that  parteth  the  same  from 
Colsonns  Island.  The  said  one  hundred  acres  being  due  unto 
him  by  the  transportation  of  Thomas  Dryhurst  and  Mathew 
Lyving  whoe  Came  in  the  shippe  Neptune  1618  at  the  charge  of 
Samuell  Mathews  Esqr.  and  by  him  made  over  to  the  said 
Zachariah  Cripps  by  an  Act  of  Court  the  fifth  day  of  March 
1628.  To  have  and  to  hold  the  said  one  hundred  acres  of 
Land  wth  the  appetenances  and  wth  his  due  share  of  all  Mines 
&  Minneralls  therein  Conteyned."     (Italics  supplied.) 


SIR  JOHN  HARVEY,  GOVERNOR 

Sir  John  Harvey  governed  the  Colony  from  October,  or 
March,  1629,  to  April  28,  1635.  His  commission  bearing  date 
March  26,  1628,  was  in  the  now  familiar  general  form  used  by 
previous  Governors. 

The  Instructions  to  Governor  Harvey  of  September  12, 
1628,  contained  the  Royal  declaration  and  promise  to  take  the 
"Collonies  of  our  Subjects  in  Virginia"  under  the  Royal  pro- 
tection, and,  as  to  the  lands  declared, 

"Wee  doe  likewise  promise  hereby  to  renewe  and  confirme 
unto  the  said  Collonies  under  our  greate  Seale  of  England 
their  landes  &  priveleges  formerlie  graunted,  having  alreadie 
assigned  by  the  said  lo'  of  our  privy  Counsell." 

Governor  Harvey,  it  would  appear,  had  neither  specific  nor 
general  authority  to  issue  patents.  He,  however,  continued 
the  issuance  of  patents,  as  his  predecessors  had  done,  and  seems 
to  have  used  two  forms  in  grants  to  the  Antient  Planters  as 
well  as  to  new  comers. 
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[Governor  Harvey's  patent  to  Jeremiah  Clement  of  August 
26,  1633,  for  personal  adventure.] 

Patent  Book   1,  page   124. 

"BY  THE   GOVERNOR  AND   CAPT.   GENERLL.   OF 
VIRGINIA 

"To  all  to  whome  these  psents  shall  come  I  sr.  John  Harvey 
Kt.  Governor  and  Capt.  Generll.  of  Virginia  send  greeting  in 
our  Lord  God  Everlasting.  Whereas  by  the  orders  and  Con- 
stitutions made  and  sett  forth  by  the  late  Company  for  the 
affaires  of  this  Colony  It  is  ordered  and  appointed  that  all  such 
lands  and  devidents  as  shall  be  due  to  any  Adventurers  or 
planters  wthin  this  Colony  of  what  Condition  soever  they 
should  bee  laid  out  and  assigned  unto  them  by  the  Governor  & 
Councell  here  established  NOW  KNOW  yee  that  I  the  said 
Sr.  John  Harvey  doe  by  these  psents  wth  the  Consent  of  the 
Councell  of  State  give  and  graunt  unto  Jeremiah  Clement  sonn 
and  heire  apparent  to  Elizabeth  Clements  deceased  and  to  his 
heires  and  assignes  for  ever  three  hundred  and  fiftie  acres  of 
land  scituate  lying  and  being  upon  the  Easterlie  side  of  Upper 
Chippoackes  Creeke  abutting  Westerlie  upon  the  said  Chip- 
poakes  Creeke  and  thence  extending  Easterlie  along  the  banke 
of  the  maine  river  one  hundred  seaventie  and  five  pole  abut- 
ting Northerly  upon  the  maine  river  and  Southerly  into  the 
woods.  The  said  three  hundred  and  fiftie  acres  of  land  ac- 
crewing  due  unto  him  in  the  right  of  the  said  Elizabeth  Clem- 
ents his  Mother  of  the  Adventure  of  seaven  psons  into  this 
Country  (Vizt)  of  herselfe  the  said  Elizabeth  Clements  Jere- 
miah Clements  Nicholas  Clements  Ezechiell  Clements  her 
sonns  Elizabeth  Clements  her  daughter  Dorothy  Greene  and 
Jefferie  Hull  her  servants  whoe  came  all  over  in  the  Georg 
1617.  To  have  and  to  hold  the  said  three  hundred  and  fiftie 
acres  of  Land  wth  the  apptenances  wth  his  due  share  of  all 
mines  and  Minneralls  therein  Conteyned  and  wth  all  rights 
and  priviledges  of  hunting  fishing  fowling  and  others  wthin 
the  pcincts  and  upon  the  borders  of  the  same  to  the  sole  and 
pper  use  benifitt  and  behoofe  of  him  the  said  Jeremiah  Clem- 
ents his  said  heires  and  assignes  for  ever  In  as  large  and  ample 
manner  to  all  intents  and  purposes  as  is  expressed  in  the  said 
orders  and  Constitutions  or  by  Consequence  may  bee  justly 
Collected  out  of  the  same  or  out  of  his  Majties.  Letters  Pattens 
whereon  they  are  grounded.  Yeilding  and  paying  for  every 
fiftie  acres  of  land  herein  by  these  psents  given  and  graunted 
yearely  at  the  feast  of  St.  Michaell  the  Archangell  the  fee 
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rent  of  one  shilling  of  lawful!  mony  of  England  Provided 
alwaies  that  if  tJie  said  Jeremiah  Clements  his  heires  or  assignes 
shall  not  plant  or  seate  upon  the  said  three  hundred  and  fiftie 
acres  of  land  ivithin  the  time  and  terme  of  three  yeares  next 
ensuing  the  date  hereof  that  then  it  shall  and  may  be  lawfull 
for  any  Adventurer  or  planter  to  make  Choice  and  scate  upon 
the  same.  And  hee  the  said  Jeremiah  Clements  shall  take  up  his 
said  devident  in  some  other  place.  In  Witness  whereof  I  have 
hereunto  sett  my  hand  and  the  scale  of  the  Colony,  Given  at 
James  Citty  the  twentie  sixth  day  of  August  Anno  Domini  One 
Thowsand  six  hundred  thirtie  three  and  in  the  XXVIIth  yeare 
of  this  Southerne  Colony  of  Virginia." 

Governor  Harvey's  second  form  of  patent. 

[Governor  Harvey's  patent  to  Robert  Felgate  of  April  25, 
1632.] 

Patent  Book  1,  page  104. 

"BY  THE  GOVERNOR  AND  CAPT.  GENERLL.  OF 
VIRGINIA 

"To  all  to  whome  these  psents  shall  come  I  sr  John  Harvey 
Kt  Governor  and  Capt.  Generll.  of  Virginia  send  greeting  in 
our  Lord  God  Everlasting,  Whereas  by  the  orders  and  con- 
stitutions formerly  made  and  established  for  the  affaires  of 
this  Colony  It  hath  beene  ordained  and  appointed  that  all  devi- 
dents  of  Lands  any  waies  due  or  belonging  to  any  Adventurers 
or  planters  of  what  condition  soever  should  bee  laid  out  and 
assigned  unto  them  according  to  the  severall  conditions  in  the 
same  mentioned  NOW  KNOW  yee  that  I  the  said  Sr  John 
Harvey  doe  wth  the  consent  of  the  Councell  of  State  Give  and 
graunt  unto  Capt.  Robert  Felgate  gent  and  to  his  heires  and 
assignes  for  ever  by  these  psents  three  hundred  and  fiftie  acres 
of  land  as  his  first  devident  and  upon  a  second  division  to  bee 
augmented  and  doubled  to  him  his  heires  and  assignes  when  hee 
or  they  shall  have  sufficiently  peopled  and  planted  the  same  scit- 
uate  and  lying  at  Kiskeyacke  upon  Pamunkey  river  abut- 
ting Easterly  upon  the  ground  of  Capt.  John  West  and  thence 
extending  Westerly  along  the  maine  river  Northerly  upon 
the  said  river  and  Southerly  into  the  woods  the  said  three 
hundred  and  fiftie  acres  of  land  accrewing  due  to  him  by  the 
transportation  of  himselfe  his  sonn  and  fower  servants  whoe 
came  in  the  William  and  John  one  thowsand  six  hundred  and 
eight  being  graunted  unto  him  by  order  of  Court  made  the 
seaventh  day  of  December  1630,     To  have  and  to  hold  the 
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said  three  hundred  and  fiftie  acres  of  land  wth  the  apptenances 
and  wth  his  due  share  of  all  mines  and  Minneralls  therein  con- 
teyned  and  wth  all  rights  and  priviledges  of  hunting  fishing 
fowling  and  others  wthin  the  pcincts  and  upon  the  borders  of 
the  same  to  the  sole  and  pper  use  benefitt  and  behoofe  of  him 
the  said  Robert  Felgate  his  heires  and  assignes  for  ever  in  as 
larg  and  ample  manner  to  all  intents  and  purposes  as  is  ex- 
pressed in  the  said  orders  and  Constitutions  or  by  Conse- 
quence may  bee  Justly  Collected  out  of  the  same  or  out  of  his 
Majties.  Letters  Pattents  whereon  they  are  grounded.  Yeild- 
ing  and  paying  for  every  fifty  acres  of  land  herein  by  these 
psents  given  and  graunted  yearely  at  the  feast  of  St.  Michaell 
the  Archangell  the  fee  rent  of  one  shilling  Provided  ahvaies 
that  if  the  said  Robert  Felgate  his  heires  and  assignes  shall  not 
plant  or  seate  upon  the  said  three  hundred  and  fifty  acres  of 
land  wthin  the  time  &  terme  of  three  yeares  now  next  ensuing 
the  date  hereof  that  then  it  shall  and  may  bee  laivfull.  for  any 
Adventurer  or  planter  to  make  Choice  and  seate  upon  the  same. 
Given  at  James  Citty  under  my  hand  and  the  scale  of  the 
Colony  the  five  and  twentieth  day  of  Aprill  Anno  Domini  one 
Thowsand  six  hundred  and  thirtie  twoe  and  in  the  Eighth  yeare 
of  the  reigne  of  our  Soveraigne  Lord  King  Charles  &c.  and  in 
the  XXVth  yeare  of  this  Southerne  Colony  of  Virginia." 

It  will  be  noticed  that  the  provision  "for  taking  up  his  said 
divident  in  some  other  place",  which  occurs  in  the  preceding 
patent  to  Jeremiah  Clement  in  right  of  those  "who  came  all 
over  in  the  George  1617"  is  omitted  from  the  instant  patent  to 
Robert  Felgate. 

On  July  26,  1634  the  Privy  Council,  by  authority  of  the 
King,  authorized  Governor  Harvey, 

"to  dispose  of  such  proportions  of  Lands  to  all  those  planters, 
being  freemen  as  you  had  power  to  doe  before  the  yeare  1625." 
{Virginia  Land  Grants,  page  25.) 

Governor  Harvey's  third  form  of  patent. 

[Governor  Harvey's  patent  to  Capt.  Hugh  BuUocke  of 
March  20,  1634.] 

Patent  Book  1,  page  158. 

*'To  all  to  whome  these  prsents.  shall  come,  I  sr.  John 
Harvey  Kt.  Governr.  and  Capt.  Generll.  of  Virginia  send  greet- 
ing in  our  Lord  God  Everlasting. 

"Whereas  by  Letters  Pattents  bearing  date  the  twoe  and 
twentieth  of  July  one  Thousand  six  hundred  thirtie  fower  from 
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the  Rt.  Honble.  the  Lords  of  his  Majties.  most  Honble.  Privie 
Councell  their  Lordshipps  did  authorize  the  Governr.  and 
Councell  of  Virginia  to  dispose  of  such  pportions  of  land  to  all 
planters  being  freemen  as  they  had  power  to  doe  before  the 
yeare  1625,  whene  according  to  divers  orders  &  Constitutions 
in  that  case  provided  and  appointed  all  devidents  of  Lands  any 
waies  due  or  belonging  to  any  Adventurers  or  planters  of  what 
condicon  soever  were  to  bee  laid  out  and  assigned  unto  them 
according  to  the  severall  Condicons  in  the  same  menconed. 

"Now  Know  Yee  therefore  that  I  the  said  Sr.  John  Harvey 
doe  with  the  consent  of  the  Councell  of  State  give  and  graunt 
unto  Capt.  Hugh  Bullocke  and  to  his  heires  and  assignes  for 
ever  by  these  prsents 

"Twoe  Thousand  five  hundred  and  fiftie  acres  of  land,  scitu- 
ate  lying  &  being  from  the  runn  that  falleth  downe  by  the 
Eastern  side  of  a  peece  of  land  knowne  by  the  name  of  the 
Woodyard  and  soe  from  that  runn  along  the  side  of  the  Poco- 
son  (or  great  Otter  pond  soe  called)  Northwest  and  about  the 
head  of  the  said  Otter  pond  back  Southeast  leaveing  the  Otter 
pond  in  the  middle. 

"To  have  and  to  Hold  the  said  twoe  Thousand  five  hundred 
and  fiftie  acres  of  land  with  his  due  share  of  all  Mines  and 
Minneralls  therein  Conteyned  and  with  all  rights  and  privi- 
ledges  of  hunting,  hawking,  fishing  and  fowling,  wthin  the 
prcincts  of  the  same  to  the  sole  and  pper  Use  benifitt  and 
behoofe  of  him  the  said  Capt.  Bullocke  his  heires  and  assignes 
for  ever. 

"In  as  large  and  ample  manner  to  all  intents  and  purposes 
as  is  expressed  in  the  said  orders  and  Constitutions,  or  by 
Consequence  may  bee  justly  Collected  out  of  the  same  or  out 
of  his  Majties.     Letters  Pattents  whereon  they  are  grounded. 

"Yielding  and  paying  for  every  fiftie  acres  of  land  herein 
by  these  presents  given  and  graunted  yearly  at  the  feast  of  St. 
Michaell  the  Archangell,  the  fee  rent  of  one  shilling  to  his 
Majties.  Use. 

"Provided  always  that  (if)  the  said  Capt.  Hugh  Bullock,  his 
heires  or  assignes  shall  not  plant  or  seate  or  cause  to  bee 
planted  on  the  said  twoe  Thousand  five  hundred  &  fiftie  acres 
of  land  wth  in  the  time  and  terme  of  three  yeares  now  next 
ensuing  the  date  hereof,  that  then  it  shall  and  may  bee  lawfull 
for  any  Adventurer  or  planter  to  make  Choice  and  seate  upon 
the  same. 

"Given  at  James  Citty  under  my  hand  and  sealed  with  the 
scale  of  the  Colony  the  twelfth  day  of  March  one  Thousand 
six  hundred  thirtie  fewer  &  in  the  tenth  year  of  our  Soveraigne 
Lord  King  Qiarles  &c." 
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CAPTAIN  JOHN  WEST,  GOVERNOR 
After   Governor    Harvey   was    "thrust   out"   on   April    28, 

1635,  he  was  succeeded  by  Capt.  John  West,  who  held  office 

until  January  3,  1636/7. 

Capt.  John  West's  form  July  12,  1636. 

[Governor  West's  patent  to  Humphrey  England  of  July 
12,  1636.] 

Patent  Book  1,  page  372. 

"To  all  to  whome  these  psents  shall  come  I  Capt.  John  West 
Esqr.  Governor  &c.  send  greeting  in  our  Lord  God  &c.  Where- 
as &c.  NOW  KNOW  yee  that  I  the  said  Capt.  John  West 
Esqr.  doe  wth  the  consent  of  the  Councell  of  State  accordingly 
give  and  graunt  unto  Humphrey  England  twoe  hundred  acres 
of  Land  scituate  and  being  in  the  Countie  of  James  Citty  being 
a  neck  of  land  in  Chickahominy  river  adjoyning  to  the  land 
graunted  by  pattent  to  John  Dancy  pointing  to  Checkeroes 
necke  and  beginning  at  a  reedy  Swamp  and  soe  Northward 
up  Chickahominy  river.  The  said  twoe  hundred  acres  of  land 
being  due  unto  him  the  said  Humphry  England  as  followeth 
(Vizt)  for  the  psonall  adventure  of  himselfe  and  of  his  wife 
Mary  England  and  of  his  brother  John  England  and  of  his 
sonn  Humphry  England  into  this  Colony.  To  have  and  to 
hold  &c.  dated  the  12th  of  July  1636  ut  in  aliis. 

"Humphry  England  Sen.  Mary  England  his  wife  John 
England  his  brother     Humphry  England  junr.  his  son." 

SIR  JOHN  HARVEY,  AGAIN  GOVERNOR 
Sir  John  Harvey  was  re-commissioned  Governor  April  2, 
1636,  and  returned  to  Virginia  January  3,   1636/7.     His  suc- 
ceeding patents  differed  slightly  from  his  preceding  ones. 

Governor  Harvey's  fourth  form  of  Patent. 

[Governor  Harvey's  patent  to  Wm.  Armistead  of  May  16, 

1638.] 
Patent  Book  1,  page  564. 

"To  all  to  whome  these  psents  shall  come  I  sr  John  Harvey 
Kt  Governor  &c.  doe  wth  the  consent  of  the  Councell  of  State 
accordingly  give  and  graunt  unto  William  Armestead  three 
hundred  acres  of  Land  scituate  lying  and  being  in  the  Countie 
of  Elizabeth  Cittie  Easterly  upon  the  mouth  of  broad  Creeke 
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Southerly  upon  the  back  river  Northerly  upon  John  Branch  a 
small  Creeke  runing  betweene  and  Westerly  into  the  woods. 
The  said  three  hundred  acres  of  Land  being  due  unto  him 
the  said  William  Armestead  by  Assignment  from  Leift,  Rich- 
ard Popeley  due  alsoe  unto  him  the  said  Leift,  Richard  Pope- 
ley  (Vizt)  twoe  hundred  acres  in  right  of  Giles  Jones  for 
Exchange  of  one  hundred  acres  graunted  to  the  said  Jones  at 
Point  Comfort  Island  and  one  hundred  acres  in  right  of  Eliza- 
beth late  wife  to  the  said  Jones  and  now  wife  to  the  said 
Popeley  which  said  Elizabeth  lived  here  in  the  time  of  Sr. 
Thomas  Dale  his  Govermt.  To  have  and  to  hold  &c.  dated 
the  16th  of  May  1638.    Ut  in  aliis." 

SIR  FRANCIS  WYATT,  GOVERNOR 

Sir  Francis  W^yatt  succeeded  Sir  John  Harvey  in  November, 
1639,  and  continued  Governor  till  February,  1641. 

His  Commission  and  Instructions  of  January  11,  1638/9 
contained, 

"Full  power  and  authority  to  execute  and  performe  all  the 
places,  powers  and  authorities  to  a  Gov.  and  Councill  for  Vir- 
ginia respectively." 

"Power  to  grant  patents  to  land  to  adventurers  &  Planters 
who  have  been  useful  according  to  the  orders  of  the  late  Com- 
pany &  since  allowed  by  his  Maj.  and  likewise  50  acres  of 
land  to  every  person  transported  thither  since  Mid  Summer 
1625  and  to  continue  the  same  course  to  all  persons  trans- 
ported thither  until  otherwise  determined  by  his  Majesty, 
Whereas  the  greatest  part  of  the  land  upon  James  River  hath 
been  formerly  granted,  either  to  particular  persons  or  public 
society  (sic)  but  being  either  not  planted  at  all  or  for  many 
years  deserted,  others  have  set  down  upon  those  lands,  power 
is  given  to  the  Governor  to  confirm  said  lands  to  the  present 
planters  and  possessors ;  and  in  case  former  proprietors  make 
claim  thereto,  the  like  quantities  of  land  to  be  assigned  to  them 
in  another  part  of  the  Colony".  (  Virginia  Magazine  of  History 
and  Biography,  Vol.  XI,  pages  52,  55.) 

[Governor  Wyatt's  patent  to  Thomas  lies  of  October  2, 
1640.] 

Patent  Book  1,  page  720. 

"To  all  to  whome  these  psents  shall  come  I  Sr  Francis  Wyatt 
Kt.  Governor  &c.  Whereas  &c.  NOW  KNOW  yee  that  I 
the  said  Sr  Francis  Wyatt  doe  wth  the  consent  of  the  Councell 
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of  State  accordingly  give  and  graunt  unto  Thomas  lies  twoe 
hundred  twentie  five  acres  of  Land  scituate  lying  and  being  in 
the  County  of  Charles  river  butting  upon  the  back  Creeke 
North  bounded  on  the  East  side  wth  the  Land  graunted  by 
pattent  unto  John  Clarkson  extending  it  selfe  into  the  woods 
South  and  by  East  and  halfe  a  point  Easterly  a  mile  and 
bounded  on  the  west  side  wth  a  branch  that  yssueth  out  of  the 
back  Creeke  and  soe  runeth  South  untill  it  meete  wth  a 
branch  of  Cheesemans  Creeke  and  from  thence  by  the  Creeke 
side  untill  it  come  to  the  poplar  branch  and  from  thence  North 
and  by  West  and  halfe  a  point  Westerly  sixtie  three  poles. 
The  said  twoe  hundred  twenty  five  acres  of  Land  being  due 
unto  him  the  said  Thomas  lies  as  followeth  (that  is  to  say) 
seaventy  five  acres  by  pattent  bearing  date  the  one  and  twentieth 
of  August  1638  and  fiftie  acres  thereof  by  pattent  bearing  date 
the  Eighteenth  of  March  1639  both  of  the  said  pattents  being 
Surrendered  up  into  the  office  and  one  hundred  acres  more 
being  the  residue  of  the  said  twoe  hundred  twenty  five  acres  of 
Land  being  due  unto  him  by  Assigment  from  Richard  Roades 
of  his  right  in  the  transportation  of  himselfe  his  wife  and  one 
servant  to  this  Colony  whose  names  is  in  the  Records  men- 
tioned under  this  pattent.  To  have  and  to  hold  &c.  Ut  in 
aliis  Yeilding  and  paying  unto  our  said  Soveraigne  Lord  the 
King  his  heires  and  Successors  or  to  his  or  their  Treasurer  for 
every  fiftie  acres  of  Land  herein  by  these  psents  given  and 
graunted  yearely  at  the  feast  of  St.  Michaell  the  Archell  the 
fee  rent  of  one  shilling  to  his  Majties.  use.  The  paymt  for 
the  said  seaventy  five  acres  of  Land  to  beginn  seaven  yeares 
after  the  said  graunt  of  the  one  and  twentieth  day  of  August 
1638  the  paymt.  for  the  said  fiftie  acres  of  Land  to  beginn 
seaven  yeares  after  the  said  graunt  of  the  said  Eighteenth  of 
March  1639  and  the  paymt.  for  the  said  one  hundred  acres  of 
Land  to  beginn  seaven  yeares  after  the  date  hereof  and  not 
before  according  to  the  said  Charter  of  Orders  from  the 
Treasurer  and  Company  and  confirmed  by  his  majties.  said 
Instructions  as  alsoe  by  Act  of  Assembly  bearing  date  the  sixth 
of  January  1639  Provided  &c.  dated  the  second  day  of  Octo- 
ber 1640  ut  in  aliis. 

"Wm.  Lasling." 
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SIR  WILLIAM  BERKLEY,  GOVERNOR 

Sir  William  Berkley  succeeded  Governor  Wyatt  in  Febru- 
ary, 1641,  and  continued  till  June,  1644. 

His  Instructions  of  August  9,  1641,  were 

"Section  18 — That  you  shall  have  power  to  grant  Patents 
and  to  assign  such  Proportion  of  Land  to  all  adventurers  and 
Planters  as  have  been  useful  heretofore  in  the  like  cases,  either 
for  adventurers  of  money.  Transportation  of  People  thither 
according  to  the  orders  of  the  late  company  and  since  allowed 
by  his  Majesty. 

"And  that  there  likewise  be  the  same  proportion  of  Fifty 
acres  of  land  granted  and  assigned  for  every  p'son  transported 
thither  since  Midsummer,  1625.  And  that  you  continue  ye 
same  course  to  all  persons  transported  thither  untill  it  shall 
be  otherwise  determined  by  his  Maj. 

"Section  19 — Whereas  the  greatest  part  of  the  Land  on 
James  River  hath  been  formerly  granted  unto  particular  per- 
sons or  public  society  but  being  by  them  either  not  planted  at 
all  or  for  many  years  deserted,  divers  planters  have  by  orders 
and  leave  of  the  Governor  and  Councill  of  Virginia  set  down 
upon  these  lands  or  some  part  of  them  which  was  absolutely 
necessary  for  the  defence  and  security  of  the  Colony  against 
the  Indians,  that  the  Governor  confirm  those  lands  unto  the 
present  Planters  and  Possessors  thereof.  And  that  the  like 
course  be  taken  for  Planting  new  Patents  in  any  other  places 
so  unplanted  and  deserted  as  aforesaid  where  it  shall  be  found 
necessary.  And  in  case  former  proprietors  make  their  claims 
thereunto  that  there  be  assigned  to  them  the  like  quantities  in 
any  other  part  of  the  Colony  not  actually  possessed  where  they 
shall  make  choice."  (Virginia  Magazine  of  History  and  Bi- 
ography, Vol.  II,  page  281.) 

[Governor  William  Berkley's  patent  to  William  Ireland  and 
Robert  Wallis  of  July  16,  1642.] 

Patent  Book  1,  page  812. 

"To  all  &c.  Whereas  &c.  NOW  KNOW  yee  that  I  the 
said  Sr  William  Berkeley  Kt.  &c.  doe  wth  the  consent  of  the 
Councell  of  State  accordingly  give  and  graunt  unto  William 
Ireland  and  Robert  Wallis  their  heires  and  assignes  for  ever 
Seaven  hundred  acres  of  land  in  the  Countie  of  Yorke  and 
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lying  at  the  head  of  St,  Andrews  Creeks  bounded  from  a 
poplar  North  East  one  hundred  seaventie  five  chaines  upon 
the  land  of  Joseph  Croshaw  and  Richard  Maior  and  thence 
East  by  South  one  hundred  and  sixtie  chaines  to  a  tree  where 
it  begann.  The  said  Seaven  hundred  acres  being  due  unto 
them  by  and  for  the  transportation  of  fowerteene  psons  into 
this  Colony  whose  names  are  in  the  records  mentioned  under 
this  pattent.  To  have  and  to  hold  &c.  To  bee  held  &c. 
Yeilding  and  paying  unto  our  said  Soveraigne  Lord  the  King 
his  heires  and  Successors  for  ever  yearely  at  the  feast  of  St. 
Michaell  the  Archell  the  fee  rent  of  one  shilling  for  every 
fiftie  acres  of  Land  herein  by  these  psents.  Given  and  graunt- 
ed  which  paymt.  is  to  bee  made  seaven  yeares  after  the  date 
of  these  psents  and  not  before  according  &c.  Given  &c.  Dated 
the  thirteenth  of  July  1642. 

"Rebecca  wife  of  Robert  Wallis  Emanuella  a  Negroe 
Thomas  Acone  James  Newsum  John  Hopkins  Francis  Stee 
Robert  James  Nicho.  Offley  Thomas  Kithley  Richard  Rob- 
inson    Thomas  Dyos     Barbara  Miles     Robert  Miles  Junr." 

RICHARD  KEMP,  PRESIDENT 

The  Act  of  1642  to  encourage  the  building  on  James  City 
Island  authorized  the  grant  of  one  acre  lots,  and  we  find  a  few 
patents  issued  pursuant  thereto  by  Richard  Kemp,  Esq.,  Presi- 
dent of  the  Counsel. 

[Richard  Kemp's  patent  for  one  acre  to  John  White,  dated 
August  28,  1644.] 

Patent  Book  2,  page  10. 

"TO  ALL  &c.  WHEREAS  &c.  for  the  building  and  peo- 
pling of  James  Citty  was  Ennacted  and  Confermed  at  a  Grand 
Assembly  holden  the  Second  day  of  March  Anno  Dom.  1642 
that  all  Undertakers  to  build  on  James  Citty  Island  should  be 
Incouraged  by  a  Grant  of  Conveyance  proportion  of  Land  for 
houseing  and  gardgen  plott  which  was  to  be  made  good  to  the 
said  undertakeing  by  the  Governor  by  Patent  which  Grant  were 
alsoe  Confirmed  by  the  said  Act  of  Assembly  to  bee  good  and 
Effectuall  to  the  said  undertakers  against  any  person  or  persons 
Clayming  any  former  right  and  proprietory  in  the  said  land 
as  in  and  by  the  said  Act  more  at  Large  appeare  NOW  KNOW 
YEE  that  I  the  said  Richard  Kemp  Esqr.  doe  by  these  presents 
According  to  the  Act  of  Assembly  give  grant  and  Confirm 
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unto  Mr.  John  White  one  Acre  of  Land  lyeing  in  James  Citty 
bounded  West  upon  the  Church  Yard  East  upon  the  Land 
appertaining  to  the  State  house  North  towards  the  Land  of 
Mr.  Thomas  Hampton,  and  South  upon  James  River  the 
Length  being  twenty  three  poles  and  the  breadth  seaven  poles 
almost.  TO  HAVE  AND  TO  HOLD  the  said  one  Acre  of 
Land  with  his  due  Share  of  all  Mines  and  Mineralls  therein 
Contained  with  all  rights  and  priviledges  of  Hunting  Hawk- 
ing fishing  and  fowling  with  all  woods  waters  and  rivers  and 
all  profits  Commodities  and  Hereditaments  whatsoever  unto 
the  said  Land  in  any  wise  belonging  unto  him  the  said  White 
his  heires  and  assignes  for  ever  in  as  Large  &  ample  manner 
to  all  intents  and  purposes  as  is  Expressed  in  a  Charter  of 
Orders  from  the  late  Treasurer  and  Company  or  by  Conse- 
quence may  be  justly  Collected  out  of  the  same  or  out  of  the 
Letters  Pattents  whereon  they  are  Grounded.  TO  BE  HELD 
of  our  Soverign  Lord  the  King  his  heires  and  Successors  for 
ever  as  of  his  Mannor  of  East  Greenwich  in  free  and  common 
Soccage  and  not  in  capite  nor  by  Knights  Service  YEILDING 
AND  PAYING  unto  our  said  Sovereign  Lord  the  King  his 
heires  and  Successors  for  ever  at  the  feat  of  St.  Thomas  the 
Apostle  yearely  the  rent  of  one  Capon  PROVIDED  alwayes 
that  if  the  said  John  White  his  heires  or  Assignes  doe  not  build 
upon  the  said  parcell  of  land  within  the  Terme  of  Six  Months 
after  the  Date  of  these  presents  that  then  it  shall  be  Lawfull 
for  another  to  make  Choice  and  build  upon  the  Same.  Dated 
the  28th  day  of  August  1644." 

Governor  William  Berkley,  acting  under  Order  of  Court, 
issued  some  patents  by  way  of  lease,  in  consideration  of  rentals, 
payable  other  than  in  money,  one  of  which  is  shown  below. 

[Governor  William  Berkley's  lease  to  Capt.  Robert  Hutchin- 
son, dated  June  12,  1648,  upon  a  rental  consideration  of  8  bar- 
rels of  corn  annually.] 

Patent  Book  1,  page  149. 

"To  all  &c.  Whereas  for  the  better  Strengthening  and  Se- 
cureing  of  James  City  it  was  ordered  by  Act  of  Court  bearing 
Date  of  7th  of  June  1638  that  the  Mayne  Land  in  Pasbehayes 
on  this  side  poetan  Swamp  should  be  Leased  out  in  parcells 
and  Devisions  of  fifty  acres  the  parcell  for  and  dureing  the 
terms  of  one  and  twenty  yeares  reserveing  to  the  Governor 
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and  his  Successors  the  Anniiall  rent  of  two  barrills  of  Corne 
(Indian)  for  every  fifty  Acres  with  further  proviso  that  such 
lessees  doe  plant  and  seat  upon  their  severall  parcells  upon 
forfeiture  of  their  Leases  as  in  and  by  the  said  order  more  at 
large  appeareth  and  whereas  by  order  of  the  2d  of  June  1684 
Capt.  Hutchinson  by  petition  to  me  and  the  Councill  hath 
obteyned  order  for  a  former  lease  of  two  hundred  Acres  grant- 
ed unto  him  in  Passbehayes  to  be  reneawed  unto  him  for  one 
and  twenty  yeares  yet  to  Come  and  unexpired  wch  lease  did 
beare  date  the  25th  of  June  1641  Now  Know  yee  that  I  the 
Said  Sr  William  Berkeley  Knt.  according  to  the  said  order  by 
these  presents  grant  Devise  and  to  farme  lett  unto  the  said 
Capt  Robert  Hutchinson  the  said  two  hundred  Acres  of  Land 
Scituate  lyeing  and  being  in  the  County  of  James  City  in  pas- 
behayes  as  aforesaid  bounded  vizt  West  North  West  upon 
the  Land  of  Edward  Oliver  North  be  West  upon  the  Land 
of  Mr.  John  White  East  be  North  upon  the  Land  of  Daniell 
Lyell  South  be  East  upon  the  Land  of  Sr  Francis  Wyatt  and 
South  west  be  West  upon  the  river.  To  have  and  to  hold  the 
said  two  hundred  Acres  of  Land  with  the  Appurtenances  unto 
the  said  Capt.  Robert  Hutchinson  his  Exors.  Admrs.  and 
assignes  from  the  feast  of  St.  Michaell  the  Archangell  next 
Ensueing  the  Date  hereof  for  and  dureing  the  terme  of  twenty 
one  yeares  thence  next  foil,  to  be  Compleate  &  Ended  Yeilding 
and  paying  unto  me  the  said  Sr  William  Berkeley  and  my  Suc- 
cessors which  shall  be  from  time  to  time  Governor  of  Virginia 
the  Annuall  rent  of  Eight  Barrills  of  Merchantable  Indian 
Corne  Sheald  at  the  Statehouse  in  James  City  which  payment 
is  to  begin  at  Michalmost  1648  Provided  alwayes  that  you  the 
said  Capt.  Hutchinson  his  heires  or  Assignes  doe  or  shall  not 
plant  or  Seat  upon  the  said  two  hundred  acres  of  Land  within 
the  terme  of  Six  months  that  then  it  shall  and  may  be  Lawfull 
for  any  other  person  or  persons  to  procure  a  lease  for  the  same. 
GIVEN  under  my  hand  and  the  scale  of  the  Colony  this  12th 
of  June  1648. 

William  Berkeley." 

RICHARD  BENNET,  GOVERNOR 

Richard  Bennett,  first  Governor  under  the  provisional  gov- 
ernment, succeeded  Sir  Wm.  Berkley  in  the  spring  of  1652, 
and  continued  till  some  time  in  1655. 
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[Governor  Bennett's  Patent  to  Samuel  Mathews  of  Sep- 
tember 7,  1654.] 

Patent  Book  3,  page  276. 

"To  all  &c.,  Whereas  &c.,  Now  know  yee  that  I  the  said 
Richard  Bennett,  Esqr,,  &c.,  give  and  grant  unto  Lt.  Collo. 
Sam:  Mathews  two  thousand  Acres  of  Land  Situated  in  the 
freshes  of  Rappa :  River  about  a  mile  above  Nansemun  towne 
and  begining  at  a  Marked  Oake  Standing  by  the  River  Side 
and  devideth  ye  land  from  a  devidt.  of  land  of  800  Acres  Sur- 
veyed for  Vincent  Stanford  &  Extending  for  breadth  by  or 
nigh  ye  River  Side  and  Extending  over  the  mouth  of  a  Navi- 
gable Creeke  West  North  West  and  North  West  by  West 
1000  poles  thence  for  length  into  the  woods  North  East  by 
North  320  poles  thence  parallell  to  the  River  Cource  over  the 
branches  of  the  aforesd :  Creeke  and  finally — for  length  againe 
South  West  by  South  to  ye  first  mentioned  markt,  tree  ye  said 
land  beind  due  unto  the  said  Lt.  Coll.  Sam  Mathews  by  and 
for  the  Transportacon  of  forty  persons  &c.  to  have  and  to 
hold  &c.,  Yeilding  &  paying  &c.,  which  payment  is  to  be  made 
seaven  years  after  the  first  grant  or  Seating  thereof  and  not 
before  Provided  &c.,  Dated  ye  7th  of  Septembr.,  1654." 

EDWARD  DIGGS,  GOVERNOR 

Edward  Diggs,  elected  by  the  Assembly,  succeeded  Governor 
Bennett  in  1655,  and  continued  as  Governor  till  February  or 
April,  1656. 

[Governor  Diggs'  patent  to  John  Nicholls,  of  Oct.  2,  1655.] 
Patent  Book  4,  page  1. 

"To  all  to  whom  these  presents  shall  come  I  Edward  Diggs 
Esqr.  Governor  and  Capr.  Genii,  of  Virginia  send  greeting  in 
our  Lord  God  everlasting  Whereas  by  the  Articles  dated  at 
James  City  the  12th  of  March  1651  Concluded  and  Signed  by 
the  Comrs.  appointed  by  Authority  of  Parliament  for  the  re- 
ducing, Settling  and  Governing  of  Virginia,  It  was  provided 
that  the  Priviledges  of  Fifty  Acres  of  Land  for  every  person 
transported  into  the  Colony  should  be  Continued  as  formerly 
granted  and  Whereas  by  Act  of  a  Grand  Assembly  made  the 
26th  of  April  1652  It  was  provided  that  all  patents  should  here- 
after be  signed  under  the  Governors  hand  with  the  Secretaries 
and  shall  be  accounted  Authentick  &  Valid  in  Law  untill  a 
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Colony  seal  shall  be  provided  and  Appointed,  Now  know  ye, 
that  I  the  said  Edward  Diggs  Esqr.  do  with  the  consent  of 
the  Council  of  State  accordingly  Give  and  Grant  unto  John 
Nicholls  Four  hundred  Acres  of  Land  lying  and  being  in 
Northampton  County  on  the  North  side  of  the  main  Southern 
branch  of  Anancocks  bounding  Southerly  on  the  said  branch 
Easternly  on  a  small  branch  called  by  the  Name  of  Ekeks 
branch  parting  it  from  the  Lands  of  William  Mellings  runing 
Easternly  down  the  Creek  200  poles  in  breadth  and  Northernly 
in  length  320  poles  the  said  Land  being  due  unto  the  said 
John  Nicholls  by  and  for  the  Transportation  of  Eight  persons 
into  this  Colony  whose  names  are  in  the  records  mentioned 
under  this  patent.  To  Have  &  To  Hold  the  said  Land,  with 
his  due  share  of  all  Mines  &  Minerals  therein  contained.  With 
all  rights  &  Priviledges  of  hunting  hawking  fishing  and  Fowl- 
ing with  all  woods  Waters  and  Rivers  with  all  profits  Com- 
modities &  hereditaments  whatsoever  in  any  wise  belonging  to 
the  said  Land  to  him  the  said  John  Nicolls,  his  Heirs  or 
Assigns  For-ever  In  as  large  and  Ample  manner  to  all  Intents 
and  purposes  as  is  Expressed  in  a  Chre  of  Order  from  the 
state  Treasurer  &  Company  dated  the  18th  of  November  1618 
or  by  Consequence  may  be  Justly  Collected  out  of  the  same 
or  out  of  the  Letters  Patents  whereon  they  are  grounded  Yeild- 
ing  &  Paying  unto  the  rent  Gatherers  thereunto  Appointed  for 
every  Fifty  Acres  of  Land  herein  by  these  presents  given  and 
granted  Yearly  at  the  Feast  of  Saint  Michael  the  Archangel  the 
Fee  rent  of  One  Shilling  which  payment  is  to  be  made  Seven 
Years  after  the  first  Grant  or  seating  thereof  &  not  before, 
provided  that  if  the  said  John  Nicholls  his  Heirs  or  Assigns  do 
not  plant  or  seat  or  Cause  to  be  planted  or  seated  upon  the 
said  Land  within  three  years  next  ensuing  that  then  it  may  and 
shall  be  Lawful  for  any  Adventurer  or  planter  to  make  Choice 
and  Seat  thereupon.  Given  under  Our  hands  at  James  City 
the  Second  of  October  1655. 

"Wm.  Kendall  John  Haner  Richard  Johnson  Thomas 
Sledwell  James  Lynn  Mary  Crumwell  Wm.  Staunton 
Rob  Staunton" 

SAMUEL  MATHEWS,  GOVERNOR 
Samuel  Mathews  succeeded  Edward  Diggs  as  Governor,  in 
February  or  April,  1655,  and  continued  till  January,  1659. 
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[Governor  Mathews  patent  to  Thomas  Wilkinson,  of  June 
10,  1658.] 

Patent  Book  4,  page  320. 

"To  all  &c.,  Whereas  &c.,  Know  ye  that  I  the  said  Samuel 
Mathews,  Esq.,  &c..  Give  and  grant  unto  Thomas  Wilkinson 
six  thousand  acres  of  land  above  the  head  of  Potomack  Creek. 
Beginning  at  the  westermost  corner  of  the  land  of  Mr.  Meri- 
weather  now  in  the  tenure  of  Nicholas  Russell,  and  running 
Southwesterly  1280  poles,  thence  Northwesterly  750  poles, 
thence  Northeasterly  1280  poles,  thence  Southeasterly  750 
poles  to  the  place  where  it  began  so  making  a  quadrangle  figure 
including  the  said  quantity;  The  said  land  being  due  unto  the 
said  Thomas  Wilkinson  by  and  for  the  transportation  of  one 
hundred  and  twenty  persons  into  this  Colony  &c.,  To  have 
&c.,  Yeilding  &c.,  which  payment  &c.,  Dated  the  10th  of  June 
1658." 

(Recorded  on  Margin) 

"This  patent  renewed  the  18th  of  March  1662  in  the  said 
Wilkinsons  name,  and  granted  by  Sir.  William  Berkeley  Knight, 
his  Magesties  Governor  &c., 

Fra.  Kirkman." 

SIR  WILLIAM  BERKLEY,  GOVERNOR 

Sir  William  Berkley,  by  election  of  the  Assembly,  succeeded 
Samuel  Mathews  between  January  and  March  1659,  and  con- 
tinued Governor  till  April  30,  1661.  The  Restoration  took 
place  May  29,  1660,  and  Sir  William  "being  to  go  to  Eng- 
land", Francis  Moryson  was  elected  by  the  Assembly  to  suc- 
ceed him. 

[Governor  Berkley's  Patent,  under  the  Commonwealth  to 
Edmund  Peters  of  March  22,  1659.] 

Patent  Book  4,  page  391. 

"To  all  &c.  Whereas  &c.  Now  Know  ye  That  I  the  said 
Sir  William  Berkeley  Knight  &c.  give  and  grant  unto  Edmund 
Peters  Four  hundred  and  forty  two  Acres  of  Land  lying  and 
being  in  the  County  of  Gloucester  at  the  head  of  Timber  neck 
Creek,  Three  hundred  forty  and  two  Acres  part  thereof  Be- 
ginning at  Capt.  Peryes  Land  and  runing  by  the  said  Land 
Northwest  144  poles,  thence  Northeast  250  poles,  thence  South- 
east by  east  to  a  branch  of  the  said  Creek,  thence  Northeast  by 
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North  up  the  branch  to  a  Gum,  joining  to  a  Dividend  of  One 
hundred  Acres  patented  by  the  said  Peters,  thence  East  South- 
east 100  Poles,  thence  parallel  with  the  branch  South  South 
West  ^2  to  William  Alsopps  Land  and  by  the  said  Land  to  the 
Creek  100  poles,  thence  to  the  place  where  it  began  &  One  hun- 
dred Acres  the  other  part  thereof  Beginning  at  a  marked  Oak 
standing  on  the  Southeast  side  of  a  branch  of  the  aforesaid 
Timber  neck  Creek  &  extending  for  breadth  Southeast  by  East 
100  poles  from  thence  Northeast  by  East  16  poles  from  thence 
Northwest  by  North  upon  the  aforesaid  branch  near  the  Land 
of  Mr.  Lewis  Burwell  deceased,  and  along  the  said  Branch  to 
the  place  where  this  Tract  of  Land  first  Began.  The  said 
Land  being  due  unto  the  said  Edmund  Peters  as  foUoweth 
(Vizt)  192  Acres  part  thereof  being  part  of  a  Dividend  of 
Four  hundred  Acres  of  Land  granted  to  William  Smoote  by 
Patent  dated  the  24th  of  February  1642  &  assigned  to  the 
said  Peter's  and  Two  hundred  and  fifty  acres  the  residue  being 
due  by  and  for  the  Transportaion  of  Five  Persons  into  this 
Colony  &c.  To  Have  and  to  Hold  &c.  yielding  and  paying  &c. 
Which  payment  &c.  Provided  that  if  the  said  Edmund  Peters 
his  Heirs  or  Assigns  do  not  plant  or  seat  or  cause  to  be  planted 
or  seated  upon  the  said  Land  within  three  years  next  ensuing 
that  then  it  may  and  shall  be  Lawful  for  any  adventurer  or 
planter  to  make  Choice  and  Seat  thereupon.  Dated  this  Twenty 
Second  Day  of  March  1659." 

FRANCIS  MORYSON,  GOVER^NOR 

Francis  Moryson  succeeded  Governor  Berkley,  April  30, 
1661,  and  acted  as  Governor  till  September  or  November  1662, 
when  Sir  William  Berkley  returned  from  England  with  his 
new  Instructions,  under  the  Crown, 

[Governor  Moryson's  patent  to  Colo.  Robert  Smith,  dated 
February  26,  1661.] 

Patent  Book  4,  page  382. 

"To  all  &c.  Whereas  &c.  Now  Know  ye  That  I  the  said 
Francis  Moryson  Esqr.  &c.  give  and  grant  unto  Colo.  Robert 
Smith  Twelve  hundred  and  ninety  Nine  Acres  of  Land  in  the 
County  of  Lancaster  Bounded  as  foUoweth,  Vizt.  412  Acres 
part  thereof  on  the  North  side  of  Pyanketank  River  Beginning 
at  the  head  of  a  Beaver  Dam  at  a  marked  white  oak  on  the 
North  side  of  the  South  branch  of  the  said  Dam  about  a  mile 
from  the  River  runing  North  by  West  300  poles  to  a  marked 
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red  Oak,  thence  East  by  North  220  poles  to  a  marked  pine 
tree,  thence  South  by  East  300  poles  to  the  head  of  a  branch, 
thence  West  by  South  along  the  branch  to  the  first  specified 
place,  and  887  acres  the  residue  Beginning  at  a  marked  Chesnut 
Tree  that  standeth  on  the  West  side  of  a  Swamp  and  run  of 
Water  that  issueth  into  Pyanketank  River  East  by  South  220 
poles  to  a  marked  White  Oak,  thence  East  174  poles  to  a  white 
oak,  thence  South  by  West  200  poles  to  a  marked  Spanish  Oak 
on  the  South  side  of  a  path  that  crosseth  the  Beaver  Dam,  East 
260  poles  to  a  marked  pochickory  tree  thence  240  poles,  N.  by 
West  to  a  red  Oak  thence  East  74  poles  North  160  poles  to  a 
marked  red  Oak,  Northwest  60  poles  West  North  West  180 
poles  West  by  South  180  poles  to  the  first  specified  place.  412 
Acres  of  the  said  Land  being  formerly  granted  to  Lambert 
Moore  &  Bartholomew  Linton  by  patent  dated  the  17th  of  Feb- 
ruary 1658  and  the  said  Lambert  Moore  Assigned  all  his  share 
or  part  thereof  to  the  said  Linton  and  by  the  said  Linton 
assigned  to  the  said  Colo.  Robert  Smith,  and  887  acres  the 
residue  being  due  to  the  said  Smith  by  and  for  the  Transpor- 
tation of  Eighteen  Persons  into  this  Colony.  To  Have  &c. 
To  be  held  &c.  yielding  and  paying  &c.  provided  &c.  Dated  the 
26th  of  February,  1661." 

GOVERNOR  WM.  BERKLEY,  UNDER  THE 
RESTORATION 

Governor  Wm.  Berkley  returned  from  England  in  Septem- 
ber, or  November,  1662,  and  acted  as  Governor  till  April  27, 
1677.  He  brought  with  him  new  Instructions  from  Charles 
the  Second,  dated  September  12,  1662,  Section  6  of  which 
necessitated  a  change  in  the  form  of  subsequent  patents,  since 
these  Instructions  had  revoked  the  exemption  from  quit-rent 
for  the  first  seven  years. 

These  Instructions  contained  no  reference  to  land  patents, 
except  in  the  last  sentence  of  Section  6,  which  authorized  new 
Grants  of  Escheated  Lands  "in  such  manner  and  with  such 
limitations  as  shall  be  directed  by  you  and  our  Council". 

Section  6  is  as  follows : 

"6.  We  being  informed  that  the  grant  of  our  Royal  Father 
of  blessed  memory  heretofore  made  to  that  our  Colony  to 
exempt  the  Planters  from  paying  quit  Rents  for  the  first  seven 
years,  hath  turned  to  the  great  prejudice  of  that  our  colony. 
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and  that  many  have  abused  that  Grace  and  taken  occasion 
thereby  to  take  and  create  a  Title  to  themselves  of  such  Quan- 
tities of  Land  which  they  never  intend  to  or  in  truth  can  occupy 
or  cultivate,  but  thereby  only  keep  out  others  who  would  plant 
and  manure  the  same;  we  do  therefore  revoke  all  such  Grants 
as  contrary  to  the  Intention  of  our  Royal  Father  and  to  the 
good  of  the  people,  and  do  appoint  you  by  and  with  the  advice 
of  our  Council  to  give  direction  to  the  Treasurer  and  his 
Deputy,  that  the  Quit  Rents  be  carefully  and  Justly  levied  and 
no  longer  forbearance  thereof  by  reason  or  colour  of  such 
occupation  or  discretion  as  aforesaid,  and  you  shall  likewise 
require  our  Treasurer  or  his  Deputy  to  be  careful  to  enter 
upon  all  such  Lands  as  are  lawfully  escheated  to  us  and  au- 
thorize him  to  make  new  Grants  of  the  said  Escheted  Lands,  in 
such  manner  and  with  such  Limitations  as  shall  be  directed 
by  you  and  our  council."  ( Virginia  Magazine  of  History  and 
Biography,  Vol.  Ill,  page  19.) 

Under  Instructions  of  1662  we  find  some  patents,  issued  by 
Governor  Berkley,  different  in  form  from  those  precedently  or 
subsequently  issued  by  him,  and  in  which  he  introduced  new 
clauses  in  the  habendum. 

[Governor  Berkley's  patent  under  the  Instructions  of  1662, 
to  Symon  Symmons  of  February  15th,  1663.] 

Patent  Book  5,  page  293. 

"To  all  &c.  Whereas  &c.  now  Know  ye  That  I  the  said 
Sir  William  Berkeley  Knight  Governor  .&c.  give  and  grant 
unto  Symon  Symmons  One  hundred  Acres  of  Land  situate  and 
lying  in  the  North  West  branch  of  Nancemond  River  begin- 
ning at  a  marked  Gum  by  the  Mill  dam  and  so  runing  for  length 
South  West  three  hundred  and  twenty  poles  to  a  marked  red 
oak  and  so  for  breadth  from  the  first  mentioned  Gum  south 
East  One  hundred  poles  butting  on  the  Land  of  Peter  Mathews 
and  so  again  for  length  South  West  three  Hundred  and  twenty 
poles  to  a  marked  white  oak  bounding  the  said  Quantity  of 
Land.  The  said  Land  being  formerly  granted  unto  the  said 
Symmons  by  patent  dated  the  third  of  June  One  thousand  six 
hundred  and  fifty  six  &  now  renewed  in  his  Majesties  name  &c. 
To  Have  and  To  Hold  &c.  To  be  Held  &c.  Yeilding  and 
paying  &c.  provided  &c.  Dated  the  fifteenth  of  February  One 
thousand  six  hundred  and  sixty  three." 
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When  Governor  Berkley  changed  the  form  of  patent  from 
that  last  shown  above,  w^e  have  not  been  able  to  determine. 
Many  patents  were  issued,  it  seems,  of  which  no  record  was 
made,  and  some  were  destroyed  by  fire.  (2  Hening  245,  Octo- 
ber 1666.) 

Certain  it  is,  however,  tliat  he  did  change  his  form,  as  is 
shown  by  many  patents  in  the  Land  Office,  a  sample  showing 
the  new  form  is : — 

[Governor  Berkley's  patent  to  Colonel  John  Catlett,  June  1, 
1666.] 

Patent  Book  5,  page  623. 

"To  all  &c.  Whereas  &c.  now  know  ye  That  I  the  said  Sir 
William  Berkley  Knight  Governor  &c.  give  and  grant  unto 
Colo.  John  Cattlett  Two  thousand  Acres  of  Land  being  on  the 
North  Side  of  Rappahannock  River  and  Beginneth  at  a  marked 
Beech  by  a  small  gut  over  against  a  ledge  of  Rocks  on  the 
South  side  of  the  River  and  is  above  three  miles  below  the 
Lowest  fall  extending  for  breadth  by  or  nigh  the  River  side 
North  North  West  six  hundred  sixty  six  &  two  thirds  of  a 
pole  to  a  red  oak,  thence  into  the  woods  East  North  East  four 
hundred  &  eighty  poles  to  a  white  oak  thence  South  South  East 
and  West  South  West  of  like  distances  upon  their  opposite 
Courses  above  mentioned.  The  said  Land  being  due  unto  the 
said  Colo.  Catlett  by  and  for  the  transportation  of  forty  persons 
&c.  To  Have  and  To  Hold  &c.  To  be  Held  &c.  Yielding  & 
paying  &c.  provided  &c.  dated  the  second  day  of  June  one 
thousand  six  hundred  and  sixty  six." 

It  was  to  land,  ^art  of  this  patent,  and  the  home  thereon 
built,  on  the  North  bank  of  the  Rappahannock  River  in  the 
then  County  of  King  George,  now  Staflrord  County,  across  the 
River  from  Fredericksburg,  that  Augustine  Washington 
brought  his  young  wife,  the  former  Mary  Ball,  and  his  young 
son,  George  Washington,  who  afterwards  fired  the  shot  in  the 
French  and  Indian  War,  heard  around  the  World ;  which  in- 
volved two  continents  in  a  long  and  bloody  war,  and  which 
changed  the  current  of  the  World's  history. 

Little  did  Governor  Wm.  Berkley  think  when  his  guber- 
natorial signature  was  affixed  to  this  patent,  that,  later  a 
Colonial  house,  on  land  included  within  this  patent,  would  be 
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the  Boyhood  Home  of  him,  who  grown  to  manhood,  should 
sweep  Governor  Norborne  Berkley  and  his  Royal  Master's, 
George  the  Third's,  troops  from  the  Colonies,  become  the 
Father  of  his  Country,  "the  first  in  war,  the  first  in  peace,  and 
the  first  in  the  hearts  of  his  countrymen". 

Nor  did  he  think,  when,  on  September  28,  1667,  he  sealed 
the  patent  to  Chetwood  and  Prosser,  also  on  the  North  side  of 
the  Rappahannock,  in  present  King  George  County,  that,  in  a 
Colonial  Home,  on  its  lands,  would  be  born  the  baby,  christened 
James  Madison,  who,  in  manhood,  would  become  the  Father 
of  the  American  Constitution,  that  bulwark  of  the  States,  and 
of  the  people,  against  encroachments  upon  their  liberties,  and 
under  which  the  then  feeble  colony  would  become  a  unit  in  the 
freest,  strongest,  richest  Nation  upon  the  earth. 

[Governor  Wm.  Berkley's  patent  to  Chetwood  and  Prosser 
of  Sept.  28,  1667.] 

Patent  Book  6,  page  182. 

"to  all  &c..  Whereas  &c..  Now  Know  Yee  that  I  Ye  said 
Sr.  Wm.  Berkeley  Knt.  Govr.  &c..  Give  and  grant  unto  Thomas 
Chetwood  &  Jno.  Prosser  five  thousand  two  hundred  and 
seventy  and  five  acres  of  land  on  ye  No.  side  of  Rappa.  County 
in  the  freshes.  Beginning  at  a  Markt.  red  oake  at  Tacopacan 
Spring  running  North  520  poles  to  Simpsons  oake,  from 
whence  running  West  South  West  565  pole  to  markt.  red  oake, 
whence  running  No.  No.  West  340  poles  to  a  mked  red  oake, 
whence  West  South  West  328  pole  to  a  mked  Pochicory  stand- 
ing by  the  River  side,  from  whence  downe  ye  River  South 
West  380  pole,  from  whence  South  East  120  pole,  whence  East 
230  pole,  from  whence  South  East  1180  pole,  from  thence 
East  230  pole  to  ye  place  began,  including  the  said  quantity. 
The  said  land  being  due  &c.,  transportation  of  106  persons  &c., 
To  have  and  to  hold  &c.,  Dated  the  28th  day  of  Sept.  1667. 

Jno.  Armis  Mary  Page  James  Blackmore 

Robt  Atten  Will  Cooke  Edward  Hill 

Mary  Armis  John  Damis  Saml.  Everton 

Danl.  Dolby  Mary  Damis  Jno.  Cuttoridge 

Wm.  Hutt  Phillip  Wood  3  negros. 

Fran.  Parrott  Will  Scott  Francis  Morton 
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Margarett  Grumbell 
Saml.  Watts 
John  Jones 
Tho.  Wood 
Nich.  Harris 
Walter  Price 
Rich.  Smith 
Mary  Palmer 
Redruck  Thompson 
Edw.  Horton 
Rich  Holding 
Jno.  Cottmas 
Martha  Watkins 
Jno.  Carter 
Robt.  Clanke 
Will  Hackney 
Vail  Wallis 
Rich.  Parrott 
Mary  Palmer 
Saml.  Pryse 
Joane  Wilkerson 
Fran.  Sanderow 
An.  Thrash 
Susan  Lucas 
An.  Stoake 
Obediah  Evans 
James  Price 
And.  Ward 


Fran.  Porter 
Tim  Wilson 
Jno.  Hart 
Patrick  Morgan 
Will  Stratton 
Robt.  Norman 
Will  Ram 
Geo  Baker 
John  Hart 
Peter  Worsley 
Mur.  Skinner 
Han  Peterson 
Robt.  Martin 
Stephen  Luke 

Joseph.  O 

Geo.  Anderson 
Daniel  Nicholls 
Eliz.  Smart 
Wm.  Tuftley 
Rich.  Burton 
Edw.  West 
Jno.  Blake 
James  Batten 
Robt.  Parson 
Daniel  Hill 
Rog.  Carter 
Fran.  Holland 
Jno.  Bennett 


Sarah  Phillipis 
Judith  E.  Stone 
Jno.  Wilcockes 
Ralph  Harper 
Geo.  Dixon 
Saml.  Dowling 
Jno.  Henchman 
Nick  Curtis 
Daniel  Watts 
Alex  West 
Thos.  Wilmott 
Will  Wells 
Peter  Jearman 
Joseph  Stevens 
Martin  Dye 
Mary  Hatten 
Saml.  Waterman 
George  Ward 
Henry  Harvey 
Geo.  Dyer 
Eliz.  Wood 
Mary  Marty 
Will  Miller 
Rush  Wells 
Jno.  Russell 
James  Porter 
Jno.  Holding 
Robt.  Sutton". 


Governor  Berkley  seems  to  have  continued  this  form,  for 
in  the  next  decade,  in  October  17,  1670,  and  thence  till  the 
end  of  his  term  April  27,  1677,  he  sealed  patents  in  this  same 
form  as  is  set  out  in  a  patent,  apparently  from  its  area,  of 
considerable  importance,  to  John  and  George  Mott  for  15654 


acres. 


[Governor  Wm.  Berkley's  patent  to  John  and  Geo.  Mott 
of  October  17,  1670.] 

Patent  Book  6,  page  329. 

"To  all  &c..  Whereas  &c.,  Now  Know  yee  that  I  ye  sd.  Sr. 
Wm.  Berkeley,  Knt.,  Governor  &c..  Give  and  Grant  unto  John 
&  George  Mott  fiveteen  thousand  six  hundred  fivety  four  acres 
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of  land  on  ye  North  side  of  Rappah.  River,  in  ye  freshes 
therof,  beginning  at  ye  corner  tree  of  Wm.  Wiltons,  on  ye 
North  East  side  ye  Creek,  &  running  thence  over  the  Creeke  by 
ye  River,  &  bounding  theron  according  to  ye  severall  Courses 
therof,  Includeing  severall  low  lands  by  ye  rivers  side,  &  con- 
tinueing  its  bounds  by  ye  rivers  side,  to  ye  land  of  Mr.  Wm. 
Ball,  att  three  marked  trees  markt  tryangular,  &  thence  on  ye 
sd.  Balls  line  runing:  N :  E:  616  po:  to  a  redd  oake  thence: 
N  :W :  800  po :  to  a  markt  white  oake ;  thence :  W  :N  :W ;  398 
po :  to  a  wt.  oake  on  ye  west  side  of  a  smale  braunch  of  Rappa., 
thence:  N  :N  :W :  120  po:  to  a  pokidkorie,  thence:  N:E:  96 
po:  on  ye  head  of  a  valley,  thence:  E:215  po :  to  a  pokickorie, 
thence  N:  by  E:  128  po :  to  a  wt  oake,  thence  N  :W :  160  po: 
to  a  pockorie,  thence  E :  by  N :  572  po  to  a  wt.  oake,  thence : 
E  by  S :  225  po :  over  ye  heads  of  Certain  braunches  Issueing 
forth  of  potomeck  River  to  a  marked  Gum,  thence :  S  :E :  375 
po :  to  a  marked  pokickorie  &  Spanish  oake  on  a  hill  near  a 
path,  thence  S :  E:  by  S :  3  yrds.  15  S :  822  pol  to  a  red  oake, 
thence  E.  176  po  to  a  markt  red  oake,  and  E.  by  S.  184  po. 
to  a  markt  wt.  oake,  thence  S.  E.  by  S.  160  po.  to  a  wt.  oake, 
thence  E.  5  yrd  S.  300  po.  to  three  angular  trees  markt,  a  Span- 
ish oake  &  2  pokickories  on  a  stonie  hill,  thence  N.  E.  by  N. 
3  yds.  15  dig.  N.  142  po  to  a  pokickorie  In  ye  line  of  Richard 
Heibeard,  thence  S.  215  po.  to  a  markt  red  oake,  thence  E.  117 
po.  to  an  other  markt  pockickorie  in  ye  line  of  Richard  Hei- 
beard, thence  S.  S.  E.  102  po.  to  a  marked  Gum,  thence  S.  E. 
by  S.  128  po,  to  ye  corner  tree  of  Wilton,  thence  on  ye  sd 
Wiltons  head  line  S.  W.  150  po.  to  his  other  corner  tree  neer 
ye  first  mentioned  Creek,  &  finally  down  neer  ye  sd.  Creek 
side:  S.  E.  to  ye  first  mentond  station,  320  pol  the  sd.  land 
being  due  to  ye  sd.  John  &  George  Mott  by  8i  for  ye  trans- 
portation of  three  hundred  and  thirteen  psons,  into  this  Col- 
onic: To  have  &  To  hold  &c.,  To  be  held  &c.,  yeilding  &  pay- 
ing &c.,  provided  &c..  Dated  this  17th  Ober.  1670. 

John  haztry  Jane  Hardy  Peter  Derick 

Tymothy   Kidd  Alexr.  Noble  Mary  Piggott 

Robt.   barken  Peter  Haskett  Arthur  Powell 

Annie  Durkin  John  Turk  John  Creed 

John  Spillcott  Peter  Nebb  Hum  Lucas 

Tho  Caduggan  Hen  Crapier  Tho  poute 

Robt  Spencer  Joseph   Peters  Hen  Pede 

William  Jenings  Wm  Prouse  Tho  Locker 

Robert  Grey  Tho  Hartley  Sarah  Whitloe 

Robt.   Lilbourn  To.  Jenkins  John  Johnson 
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John  Tilmey 
Peter  Feord 
Nath  Upsnott 
Anthony    Crafford 
Jno  &  Wm.  Smith 
Jeremie  Wilson 


Phill  Wilcott 
George  Philpott 
Peter   Royston 
John  Simson 
Tho  Smith 
Geo.  Hobbs 


26  negroes  by  assignmt  from 
Geo.  James  Tho  Holey 


Wm.  Tibbo 
Jno.  &  Tho  Stevens 
Roger  Blackwell 
Tho   Charley 
Richd  James 
Richd  Layton 
Abell  Williams 
Henry  Stubbs 
Matt  Samper 
Jno  Jones 
James  Martin 
Andrew  Todd 
Jno  Ireland 
Tho   Fisher 
Danll  Doe 
Mary  Harris 
Wm.  Morgan 
Ann  Morgan 
Jno  Burcks 
Richd  &  EHzab 

Whitehead 
Eliz   Mathewes 
Mary  Marcry 
Fran  Boyer 

Robert  

Wm  Day 
Jno  Webb 
John  Cadde 
Wm.  Covington 
Alexr  Roed 
Winnifred  Holmes 
Jno  Jones 
Fra  Cox 


Tho  Hetwarton 
Symon  Wells 
Jno  Peters 
Fra  Hattfield 
Wm.  Taylor 
Wm.  Griffin 
Sebastion  Adough 
Josias  Pickes 
Erick  Everson 
Hance  Patterson 
Jno  Beoperts 
Jno  Tomson 
Xpofer  Benland 
Richd  Williams 
Jno  Derrell 
Jno  Dawson 
Ames  Wolne 
Richd  Rayman 
Tho  Parsons 
Jno  Pannell 
Symon  Wedge 
Robt  Holt 
Jno  Daniell 
Wm.  Parsons 
James  Palmer 
Jno  Farrell 
Mary  Herbert 
Robert  Hill 
Jno  Mannell 
Ed  Tydy 
Su  Parker 
Patrick  Cosins 
Hen  Honywood 


Jeremie  Hattersey 
Josua  Creasby 
John    Speedwell 
Jno  Watkins 
Wm.  Johnson 
Jno  Cranes 
Coll  Warner 

Ester  Watson 

Tho  Paggitt 

Robt  Collins 

Ed  Fibbs 

Mary  ford 

Cha.  Marshall 

Ja.  Bos  well 

Tho  Grey 

Sma  Gregorie 

Dannll  pewman 

Nic  Adkins 

Ann  Parker 

Eliz  Boston 

Hanna  Blackwell 

Silvanus   Wood 

Jno  Snell 

Doll a  negroe 

2  negroe  men 
2  negroe  Woemen 
Wm.  Brown 
Jno  Dorodey 
Ros  Prince 
Wm  Freez 
Alexr  Smith 
Richd  Whitehead 
Wm.  Austin 
Hen  Morgan 
Tho  Dyall 
Randall  Smith 
Rich  Elliott 
Nic  Burton 
Robt  Matly 
Hen  Stafford 
Lewis  Price 


24  rites  transferd.  from  a  ptt.  in  foil.  209  in  this  book,  that 
patt.  being  pt.  of  this  land, 


WATERS  OF  THE  STATE  55 

24  rites  more  trasnferd.  from  another  patt,  in  this  booke  in 
foil :  73  being  also  a  part  of  this  land, 

P.  L.  Clofte 

4  negroes:  Tho:  Watkins  Arthur  Allen:  Jno  Thomas  Si- 
mon Felcham ;  Mary  Jones ;  Elenr  Vaughn ;  Simon  Bird ;  Mi- 
chaell  Atkins;  Geo.  Brown;  Matt  Hudson;  Jno  Laniax;  Ja. 
Willis;  Tho.  Hudson;  Matt;  Wilkinson;  Jane  Hanick;  Mary 
Rodes ;  Tho.  Hawkins ;  Jno.  Lawrence ;  Tho.  Stubbs ;  Tymo. 
Grasin;  Joyce  Warner;  Eliza  &  Tho.  Browning;  Jno  Custis." 


CHAPTER  THREE 

The  New  Charter  of  1676 

|N  October  10,  1676,  before  the  expiration  of  Governor 
William  Berkley's  term,  Charles  the  Second  granted  a 
charter,  containing  provisions  with  reference  to  both  new  lands 
and  escheated  lands.  It  was  pursuant  to  this  charter  of  1676, 
that  Secretary  Thomas  Ludwell  proposed  to  the  Assembly  a 
new  form  of  patent  pursuant  to  which  subsequent  land  grants 
were  to  be  made. 

This  Charter  we  give  in  full  as  taken  from  2  Hening,  page 
532. 

"Charles  the  2d,  by  the  grace  of  God  king  of  England,  &c. 
to  all  to  whome  these  presents  shall  come,  greeting.  Know  ye 
that  we  of  our  especial  grace,  certain  knowledge,  and  meer 
motion,  have  declared  and  granted,  and  by  these  presents  do 
for  us,  our  heirs,  and  successors,  declare  and  grant  that  all  the 
subjects  of  us,  our  heirs  and  successors  from  time  to  time  in- 
habiting within  our  colony  and  plantation  of  Virginia,  shall  have 
their  immediate  dependance  upon  the  crown  of  England,  under 
the  rule  and  government  of  such  governours,  as  we,  our  heirs, 
and  successors  shall  from  time  to  time  appoint  in  that  behalf, 
and  of  or  upon  no  other  person  or  persons  whatsoever.  And 
further  that  the  governour  for  the  time  being  shall  be  resident 
in  that  country,  except  we  our  heirs  or  successors  shall  at  any 
time  command  his  attendance  in  England  or  else  where,  in 
which  case  a  deputy  shall  be  chosen  to  continue  during  the 
absence  of  such  governour  in  manner  as  hath  formerly  been 
used,  unless  we,  our  heirs  or  successors  shall  think  fit  to  nomi- 
nate such  deputy.  And  further  if  any  governour  shall  happen 
to  dye,  then  another  governour  shall  and  may  be  chosen  as 
hath  been  formerly  used,  to  continue  till  we,  our  heirs  and 
successors  shall  appoint  a  new  governour.  And  moreover  that 
all  lands  now  possessed  by  the  several  and  respective  planters 
or  inhabitants  of  Virginia,  are  and  shall  be  confirmed  and  es- 
tablisht  to  them  and  their  heirs  for  ever,  where  the  property  of 
any  particular  mans  interest  in  any  lands  there  shall  not  be 
altered  or  prejudiced  by  reason  thereof.     And  our  further  will 
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and  pleasure  is,  and  we  do  hereby,  of  our  further  grace  and 
favour,  declare  and  grant,  that  for  the  incouragement  of  such 
our  subjects  as  shall  from  time  to  time  go  to  dwell  in  the  said 
plantation,  there  shall  be  assigned  out  of  the  lands  not  already 
appropriated  to  every  person  so  comeing  to  dwell,  fifty  acres 
of  land,  according  as  hath  been  used  and  allowed  since  the  first 
plantation,  to  be  held  of  us,  our  heirs  and  successors,  as  of  our 
manor  of  East  Greenwich,  in  the  county  of  Kent,  in  free  and 
common  soccage.     And  further  that  all  lands  possest  by  any 
subject   inhabiting  in   Virginia,    which   is   escheated,   or   shall 
escheat  unto  us,  our  heirs  and  successors,  shall  and  may  be  in- 
joyed  by  such  inhabitants,  or  possessors,  his  heirs  and  assigns 
for  ever  paying  two  pounds  of  tobacco  composition  for  every 
acre,  which  is  the  rate  set  by  our  governour  according  to  our 
instructions  to  him  in  that  behalf.     And  further  that  the  gov- 
ernour and  council  of  Virginia  for  the  time  being,  and  in  the 
absence  of  the  governour,  the  deputy  governour  and  council, 
or  any  five  or  more  of  them,  whereof  the  governour  or  his 
deputy  to  be  always  one,  shall  and  hereby  have  full  power  and 
authority  to  hear  and  determine  all  treasons,  murders,  felonys 
and  other  offences  committed  and  done  within  the  said  govern- 
ment, so  as  they  proceed  therein,  as  near  as  may  be  to  the  laws 
and  statutes  of  this  kingdome  of  England.     And  lastly,  know 
ye,  that  we  being  of  our  royall  goodness,  graciously  inclined  to 
favour  the  subjects  of  us,  our  heirs  and  successors,  which  now 
do,  or  hereafter  shall  inhabit  in  the  said  country  of  Virginia, 
and  to  give  more  liberal  and  ample  encouragement  to  planta- 
tions there,  do  hereby  declare  our  royall  will  and  pleasure  to 
be,  that  all  and  every  clause,  article  and  sentence  in  those  our 
letters  pattents  contained,  shall  be  from  time  to  time  for  ever 
hereafter,  as  often  as  any  ambiguity,  doubt,  or  question  shall 
or  may  arise  thereupon,   expounded,   construed,   deemed  and 
taken  to  be  by  us  meant  and  intended,  and  shall  enure  and  take 
effect  in  the  most  beneficial  and  available  sence  to  all  intents 
and  purposes,  for  the  profit  and  advantage  of  the  subjects  of 
us,   our   heirs  and   successors  of   Virginia  aforesaid,   as  well 
against  us,  our  heirs  and  successors,  as  against  all  and  every 
other  person  and  persons  whatsoever,  any  law,  statue,  custome 
and  usage  to  the  contrary  thereof  notwithstanding.     In  wit- 
ness whereof  we  have  caused  these  our  letters  to  be  made 
patents.     Witness  ourself   at  Westminster,   the  tenth  day  of 
October,  in  the  twenty  eight  year  of  our  reign. 

"Per  ipsum  Regem 

"Barker." 
(2  Hening  532.) 
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The  Assembly  in  October  1677  passed  the  following: 

"Act  9 

"An  Act  settling  the  forms  of  pattents : 

"The  honourable  Mr.  Secretary  Ludwell  haveing  presented 
a  new  forme  of  a  pattent  exactly  agreeing  with  the  new  and 
late  charter  under  the  broad  seale  of  England  in  those  follow- 
ing words :  'To  all  to  whom,  &c.  I  &c.  send  &c.  whereas  his 
most  sacred  magjestie  hath  been  gratiously  pleased  by  his 
royall  letters  pattents  under  the  great  seale  of  England,  bearing 
date  at  Westminster  the  tenth  day  of  October,  in  the  twenty 
eighth  yeare  of  his  raigne  amongst  other  things  in  his  said 
letters  pattents,  to  continue  and  confirme  the  antient  privi- 
ledges  and  power  of  granting  fifty  acres  of  land  for  every 
person  imported  into  this  his  majesties  colony  of  Virginia,  now 
knowe  yee,  that  I  the  said  &c.  doe  with  the  consent  of  the 
councell  of  state  accordingly  give  and  grant  unto  A,  B.  &.' 
BEE  it  therefore  enacted  by  the  governor,  councell  and  bur- 
gesses of  this  present  grand  assembly  and  the  authority  there- 
of, and  it  is  hereby  enacted,  that  all  pattents  shall  be  drawne 
henceforward  in  the  above  said  fforme  &  words,  to  the  end 
they  may  be  firme,  sure  and  valid  in  law."  (2  Hening,  page 
418.) 

The  fidelity  with  which  this  Act  of  Assembly  was  observed 
and  followed  is  shown  in  the  subsequent  patents : 

PATENTS  UNDER  THE  NEW  CHARTER  AND 
ACT  OF  ASSEMBLY 

Lieutenant  Governor  Herbert  Jeffreys  succeeded  Governor 
Wm.  Berkley  April  27,  1677,  and  acted  as  Governor  till  in 
December  1678. 

The  Royal  Commission  dated  November  11,  1676,  in  part 
provided : 

"Granting  full  power  and  authority  to  the  said  Herbert  Jef- 
feries  during  such  time  as  the  said  S'r  Will'm  Berkeley  shall 
be  absent  from  the  said  Colony  and  plantation  to  perform  and 
Execute  all  jurisdictions  powers  and  authorities  belonging  to 
the  office  of  Governor  of  Our  said  plantation  and  of  Capt. 
General  of  Our  forces  of  or  belonging  to  Our  said  Colony  and 
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plantation  in  as  full  and  ample  manner  and  in  all  matters 
causes  and  things  as  well  Civil  as  Military  as  he  the  s'd  S'r 
Wm.  Berkeley  might  or  could  have  done  or  any  other  Gover- 
nor or  Capt.  General  of  our  said  Colony  and  Plantation  hath 
used  to  Do  Execute  and  perform  to  have  hold  Execute  and 
perform  the  several  Jurisdictions  powers  and  Authorities  afore- 
said to  and  by  him  the  said  Herbert  Jefferies  for  and  during 
our  pleasure."  {Virginia  Magazine  of  History  and  Biogra- 
phy, Vol.  XIV,  page  357.) 

[Governor  Jeffrey's  patent  to  Thomas  Vickars  of  April  10, 
1678.] 

Patent  Book  6,  page  623. 

"To  all  &c.  Whereas  &c.  Now  Know  yee  that  I  the  said 
Herbert  Jeffreys  Esqr.,  Governor  &c.  Give  and  graunt  unto 
Thomas  Vickars  Gierke  One  Thousand  twoe  hundred  &  sixty 
acres  of  land  lying  in  Rappa.  County  on  the  North  side  the 
River  lying  above  and  below  the  falls  Beginning  at  a  Corner 
white  oake  standing  on  the  high  land  above  a  small  Creeke 
opposite  to  the  land  of  Mr.  John  Buckner  and  running  thence 
by  marked  trees  No.  Ea.  Ea.  over  the  runn  of  the  aforesaid 
Creeke  240  pole  to  Mr.  Motts  land  thence  along  the  aforesaid 
Motts  land  No.  Ea.  inclining  Noly.  104  pole  to  a  red  oake  in  a 
Vally  thence  No.  No.  W.  3^  Wly.  320  pole  over  certaine 
branches  and  over  the  aforesaid  runn  to  three  white  oakes 
standing  Triangle  thence  W.  No.  W.  320  over  a  great  gravill 
runn  to  three  corners  on  a  piny  point  being  a  white  oake  a  redd 
and  a  Spanish  thence  W.  So.  W.  100  pole  to  a  Spanish  on  a 
stony  hill  thence  So.  W.  60  to  a  white  oake  by  a  branch  thence 
W.  No.  W.  85  pole  to  a  red  oake  thence  So.  W.  So.  over  a 
branch  by  a  small  fall  in  the  branch  above  the  place  where  the 
line  cutts  165  pole  to  the  River  to  A  corner  hollow  gumm 
standing  among  many  stones  against  the  uper  end  of  an  Island 
thence  downe  the  river  severall  courses  to  the  first  mentioned 
Station  bounded  on  all  sides.  The  said  land  being  due  by  and 
for  the  transportation  of  twenty  six  persons  into  this  Colony. 
To  have  and  to  hold  &c.  To  bee  held  &c.  Yeilding  &  paying 
&c.  Pvided  &c.  Dated  the  tenth  day  of  Aprill  1678  &  in  the 
XXXth  yeare  of  his  Maties.  Reign. 

John  Hill  Richard  Nixon  Christ.  Ward 

Alex,  fforbush  Tho.  Crandell  John  Punsley 

James  Martin  Rbt.  Thripy  Eliz.  ffoxon 

Richard  Hambleton  Thomas  Moore  Elias  Nicholls 
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Symon  Moyfer  James  King  Henry  Exodus 

Robt.  Griffith  Sam.  Thurwell  Hester  Harrison 

ffaith  Beard  Sam.  Hill  John  Chapman 

William  Hasell  Mary  Baker  Tho.  Ingle." 

Georg  Courtman  Nich  Arrundell 

On  this  Vickars  patent,  later  and  now  called  the  Forge 
Tract,  about  a  mile  up-stream  from  the  Catlett  patent,  by  the 
Falls  of  the  Rappahannock,  and  aided  by  the  power  of  its 
waters,  James  Hunter,  revolutionary  iron-master,  cast  cannon 
for  the  Continental  army. 

SIR  HENRY  CHICHELEY,  GOVERNOR 

Sir  Henry  Chicheley  as  Deputy  Governor  succeeded  Jeffreys, 
in  December  1678,  and  acted  Governor  until  Lord  Culpeper 
arrived  in  the  Colony  in  May  1680.  Sir  Henry  Chicheley  also 
acted  as  Governor  during  Lord  Culpeper's  absence  from 
August  1680  to  December  1682. 

[Governor  Chicheley 's  patent  to  Mathew  Jennings  of  April 
23,  1681.] 

Patent  Book  7,  page  77. 

"To  all  &c.  Whereas  &c.  NOW  KNOW  yee  that  I  the  said 
Sr  Henry  Chickeley  Kt.  Deputy  Governor  &c  Give  and  graunt 
unto  Mr  Mathew  Jennings  Chirurgion  seaven  hundred  &  Sixty 
acres  of  Land  being  in  New  Kent  County  in  the  freshes  of 
Yorke  river  bounded  &  marked  as  followeth  begining  at  a 
marked  Spanish  oake  corner  tree  adjoyning  on  the  land  of 
Peter  Ware  which  hee  bought  of  Coll.  William  Cleyborne 
deced.  thence  East  North  East  123  pole  &  halfe  to  a  marked 
white  oake  joyning  on  the  land  of  Mr.  Edward  Cardingbrooke 
&  alsoe  binding  upon  the  Eastward  branch  of  Hartquake 
Swampe  thence  up  the  said  branch  West  Northerly  to  a  marked 
white  oake  then  East  North  East  halfe  Easterly  320  pole  to  a 
Spanish  oake  Marked  thence  North  North  West  j^  Wly.  twoe 
hundred  pole  to  a  marked  hickory  thence  West  South  West 
halfe  Westerly  210  pole  to  a  marked  red  oake  at  the  head  of 
Hawkesneast  branch  and  soe  downe  the  said  branch  to  Hart- 
quake  maine  swampe  binding  on  the  land  of  John  James  deced. 
and  soe  downe  the  said  Swampe  to  a  marked  Ash  thence  South 
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South  East  }4  Easterly  twoe  hundred  nintye  five  pole  to  a 
marked  red  oake  thence  South  South  West  to  a  marked  white 
oake  joyning  on  the  aforesaid  Peter  Wares  thence  South  South 
East  ^2  Easterly  binding  on  the  said  Peter  Wares  220  pole  to 
the  place  where  it  begann  including  six  hundred  acres  of  land 
five  hundred  whereof  was  formerly  taken  up  by  the  said 
Mathew  Jennings  as  by  Pattent  graunted  by  the  Rt.  Honoble. 
Sr  William  Berkely  late  Governor  &c.  deed,  bearing  date  the 
ninth  day  of  June  1666  will  appeare  and  the  other  hundred 
acres  being  the  free  guift  of  Coll.  William  Clayborne  Sen.  to 
the  said  Jennings  out  of  his  devidend  of  land  purchased  of  Mr 
Frederick  Fortson  deced.  &  the  remainder  being  one  hundred  & 
Sixty  acres  being  purchased  by  the  said  Mathew  Jennings  of 
William  Henderson  as  by  bill  of  sale  bearing  date  the  22th 
February  Anno  1666  will  appeare  maketh  up  the  aforesaid 
quantity  of  Seaven  hundred  &  sixty  acres  of  Land  being  due 
by  and  for  the  transportation  of  sixteene  persons  &c.  To  have 
&  to  hold  &c.  To  bee  held  &c.  Yeilding  &  paying  &c.  Pro- 
vided &c.    Dated  the  three  &  twentieth  of  Aprill  1681." 

LORD  CULPEPER,  GOVERNOR 

Thomas,  Lord  Culpeper  succeeded  Sir  Henry  Chicheley  and 
continued  Governor  from  May  10,  1680,  till  between  May  and 
September  1683.  He  left  Virginia  in  August  1680.  During 
his  encumbency  he  appointed  Nicholas  Spencer  to  be  President. 

Lord  Culpeper,  under  Royal  Commission,  or  Instructions,  of 
date  January  27,  1681,  was  empowered: 

"And  Wee  doe  likewise  give  and  grant  unto  you  full  power 
and  authority  by  and  with  the  advice  and  consent  of  the  said 
Council  to  settle  and  agree  with  the  Planters  and  Inhabitants 
of  the  said  Colony  and  Dominion  of  Virginia  concerning  such 
Lands  Tenaments  and  Hereditaments  as  now  are  or  hereafter 
shall  bee  in  your  power  to  dispose  and  them  to  grant  to  any 
person  or  persons  for  such  terms  and  under  such  moderate 
Quit  Rents,  Services  and  Acknowledgments  to  bee  thereupon 
reserved  unto  Us  as  you  (by  and  with  the  advice  aforesaid) 
shall  think  fit.  Which  said  Grants  are  to  pass  and  bee  Sealed 
by  the  Publick  Scale  of  Virginia  and  (being  entered  upon 
Record  by  such  Officer  and  Officers  as  you  shall  appoint  there- 
unto) shall  be  good  and  effectual  in  Law  against  Us,  Our 
Heirs  &  Successors."  (Virginia  Magazine  of  History  and 
Biography,  Vol.  XXVI,  page  263.) 


62  WATERS  OF  THE  STATE 

[Governor  Culpeper's  patent  to  the  Gingas  King  Indians  of 
July  10,  1680.] 

Patent  Book  7,  page  49. 

"To  all  &c.  Whereas  &c.  Now  Know  yee  that  I  the  said 
Thomas  Lord  Culpeper  Baron  of  Thorsway  his  Majesties 
Leiut.  and  Governor  &c.  Whereas  the  Gingas  King  Indians 
hath  made  verry  often  repeated  Complaints  and  hath  troubled 
the  Governor  &  Councell  about  their  land  they  have  possessed 
at  the  Sea  side  on  the  Easterne  shore  ever  since  the  yeare  One 
Thowsand  Six  hundred  forty  one  as  appeares  by  an  Antient 
Pattent  on  Record  in  the  same  yeare  Notwithstanding  which 
the  said  Indians  Complained  they  were  still  disturbed  by  John 
Kendall  lately  deceased  which  was  there  seated  by  Capt.  John 
Savage  whoe  alsoe  pretended  a  Claime  to  the  said  Land  and 
for  as  much  as  at  a  Court  held  at  James  Citty  by  the  Honoble. 
Governor  Sr  William  Berkeley  and  Councell  of  State  bearing 
date  the  twentie  Eight  of  September  one  Thowsand  six  hun- 
dred seaventy  &  fower  then  the  said  Governor  and  Councell 
tooke  the  Case  of  the  said  Indians  (whoe  have  ever  beene  in 
Amity  with  us)  into  Serious  Consideration  and  graunted  order 
that  fower  of  the  Gentlemen  of  that  place  should  goe  upon 
the  said  Land  and  make  enquiry  into  the  bounds  of  the  said 
land  and  how  much  the  said  John  Kendall  did  at  that  present 
possesse  And  doe  cause  as  much  in  Leiw  thereof  to  bee  Layd 
out  convenient  for  the  said  Indians  out  of  Capt.  Savages  land 
which  is  to  bee  freely  possessed  by  the  said  Indians  wthout 
disturbance  of  any  person  or  persons  whatsoever  as  by  the 
said  order  may  appeare  In  obedience  to  which  said  order  of  the 
Generell  Court  Coll.  John  Stringer  Coll.  John  Custis  Capt. 
Southy  Littleton  &  Major  Edmund  Bowman  Gentlemen 
Elected  for  the  said  purpose  have  wth  all  Vigilance  and  care 
made  such  inspection  into  the  said  land  as  by  the  report  of 
the  same  under  their  hands  and  at  the  instance  of  the  said 
Gentlemen  Capt.  Southy  Littleton  made  Survey  of  the  said 
land  of  the  Indians  which  may  alsoe  appeare  by  his  plott  given 
under  his  hand  dated  the  second  of  September  One  Thowsand 
six  hundred  seaventy  five.  Now  Know  yee  that  I  the  said 
Thomas  Lord  Culpeper  Baron  of  Thorsway  his  Majesties 
Leiut.  and  Governor  &c.  Give  and  graunt  unto  the  Gingas 
King  Indians  six  hundred  &  fifty  acres  of  land  lying  &  being 
in  Northampton  County  beginning  and  bounded  Northerly 
upon  Angoods  Creeke  thence  to  a  marked  tree  South  West  by 
South  y2  West  to  a  markt  corner  tree  thence  North  West  by 
North  ^  West  one  hundred  seaventy  and  twoe  poles  to  another 
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markt  tree  thence  North  seaventy  fower  degrees  West  twoe 
hundred  poles  to  a  markt  red  corner  tree  thence  South  three 
degrees  East  three  hundred  and  tenn  poles  by  a  line  of  markt 
trees  by  Capt.  Savages  his  land  to  a  markt  corner  tree  of  the 
said  land  thence  by  a  line  of  Markt  trees  by  Coll.  Kendalls 
land  to  a  markt  tree  there  standing  thence  all  along  East  Eight 
degrees  North  by  a  direct  line  of  markt  trees  by  Mr.  Thomas 
Harmonsons  land  to  the  Sea  side  thence  bounded  by  the 
Marshes  to  the  first  bounds  of  the  said  Angoods  Creeke.  The 
said  Land  being  due  to  the  said  Gingas  King  Indians  As  by  the 
Antient  Pattent  doth  &  may  appeare.  To  have  and  to  hold 
&c.  To  bee  held  &c.  Yeilding  and  paying  &c.  Provided 
&c.  dated  the  Tenty  day  of  July  One  Thowsand  six  hundred 
&  Eighty." 

NICHOLAS  SPENCER,  GOVERNOR 

Nicholas  Spencer  succeeded  Lord  Culpeper,  and  acted  as 
Governor  from  September,  1683,  till  April  15,  1684. 

[Governor  Spencer's  patent  to  Henry  Williamson  of  Sep- 
tember 20,  1683.] 

Patent  Book  7,  page  315. 

"To  all  &c.  Whereas  &c.  Now  know  yee  that  I  the  said 
Nicholas  Spencer  Esqr.  President  &c.  Doe  with  the  Consent 
of  the  Councill  of  State  accordingly  Give  and  Grant  unto  Mr. 
Henry  Williamson  a  Tract  of  Land  conteining  four  hundred 
and  twenty  Acres  of  Land  being  in  Rappahanock  County  on 
the  South  side  of  the  River  of  Rappahanock  aforesaid,  this 
land  backing  the  Land  of  Coll.  Richard  Lee  and  Anthony 
Jackman  Extending  for  Bredth  from  a  marked  white  Oake 
standing  att  the  Bottom  of  a  Valley  by  or  nigh  a  Run  side 
being  Miles  End  or  Westermost  Corner  tree  of  the  said  Jack- 
mans  land,  thence  by  a  Line  of  Marked  trees.  West  by  North 
two  hundred  poles  up  the  said  Branch  and  over  a  Levell  unto 
a  marked  Red  Oake  att  the  head  of  another  Valley  thence 
South  by  East  three  hundred  and  Twenty  pole  unto  a  Marked 
Corner  white  oake  standing  on  a  poynt  betwixt  and  at  the  head 
of  another  Valley,  thence  South  by  East  att  the  head  of  two 
small  Branches  that  Run  into  Hudsons  Swamp,  thence  East 
by  South  back  againe  two  hundred  poles,  being  the  parallell 
Course  to  the  first  line  unto  a  marked  Corner  Hickory  on  the 
brow  of  a  Hill  by  a  Run  side,  that  proceeds  out  of  the  said 
Hudsons   Swamp,  thence   North   by   West   one  hundred  and 
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twenty  poles  to  a  turning  Hickary,  and  so  varying  One  course 
East  by  North  Eighty  poles  to  another  turning  Hickary,  thence 
Continuing  our  former  Course,  North  by  West  forty  poles  to 
a  turning  Red  Oake  on  a  Levell  thence  back  againe  to  Returne 
to  our  Line  West  by  South  Eighty  poles,  and  finally  thence  by 
a  North  and  by  a  West  Course  one  hundred  and  sixty  poles 
unto  the  white  oake  first  above  mentioned,  where  the  Bounds 
of  the  said  Land  began.  The  said  land  being  formerly 
Granted  to  George  Marsh  by  Pattent  dated  the  nineteenth  day 
of  August  1664  and  by  him  Deserted,  and  since  Granted  to  the 
said  Mr.  Henry  Williamson  by  order  of  the  Generll.  Court, 
beareing  Date  the  two  and  twentieth  day  of  September  1683, 
and  further  due  by  and  for  the  Transportation  of  nine  persons 
into  this  Colony  whose  names  are  mentioned  in  the  Records 
under  this  Pattent.  To  have  and  to  hold  &c.  To  be  held  &c. 
yeilding  &  paying  &c.  Provided  &c.  Dated  the  twentieth  day 
of  September  one  thousand  six  hundred  Eighty  and  Three. 

Robert  Newman      Arthur  Grice  Hum:  Throne 

Geo.  Thomas  Richd.  Flower  Jon.  Stephens 

Jonathan  Tayler      Doll  and  Besse  Negroes 

LORD  HOWARD,  GOVERNOR 

Francis,  Lord  Howard  succeeded  Governor  Spencer,  under 
Commission  of  September  28,  1683.  He  was  not  present  in 
the  General  Court  after  April  22,  1687,  and  then  Nathaniel 
Bacon  was  President.  Lord  Howard,  however,  did  not  leave 
the  country  for  some  time,  for  he  signed  patents  till  October 
20,  1688. 

[Governor  Howard's  patent  to  John  Williams  and  John 
Browne  of  April  20,  1685.] 

Patent  Book  7,  page  447. 

"To  all  &c.  Whereas  &c.  NOW  KNOW  yee  that  I  the 
said  Francis  Lord  Howard  Governor  &c.  doe  with  the  advice 
and  consent  of  the  Councell  of  State  accordingly  give  and 
grant  unto  John  Williams  &  John  Browne  twelve  hundred 
acres  of  Land  situate  on  &  amongst  diverse  black  water 
branches  in  the  Lower  parish  of  Surry  Countie  begining  at  a 
pine  Nicholas  Sessums  corner  tree  then  South  thirtie  degrees 
West  a  hundred  and  five  pole  to  a  small  red  oake  in  Robert 
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Savages  line  then  by  his  lines  West  North  West  seaventie 
fower  pole  to  a  red  oake  South  twoe  hundred  seaventie  six  pole 
to  a  hiccory  and  East  South  East  sixtie  eight  pole  to  a  red 
oake  in  his  line  then  South  twentie  degrees  West  seaventie  one 
pole  to  a  small  red  oake  in  Charles  Savages  line  and  soe  by  his 
lines  West  South  West  thirtie  pole  to  a  white  oake  South 
South  West  one  hundred  sixtie  tv^^oe  pole  to  a  pine  &  South 
East  by  South  twentie  six  pole  to  a  stooping  white  oake  in  his 
line  then  South  twoe  hundred  and  fortie  pole  to  a  small  red 
oake  saplin  and  South  East  twoe  hundred  sixtie  fower  pole  to  a 
white  oake  in  Richard  Lanes  line  and  soe  by  his  line  South 
West  a  hundred  &  twelve  pole  to  a  red  oake  in  Mr.  Cawfeilds 
line  then  by  Mr.  Cawfeilds  line  North  West  seaven  hundred  & 
fortie  pole  to  persimond  in  a  branch  and  then  up  the  branch 
sixtie  twoe  pole  to  a  pine  Joseph  Walls  Corner  tree  then  by 
Walls  up  the  branch  likewise  North  East  by  East  twoe  hundred 
Eightie  fower  pole  to  a  pine  on  the  South  side  the  said  branch 
neare  the  head  North  thirtie  degrees  East  sixtie  twoe  pole  to  a 
small  blacke  oake  &  North  three  hundred  sixtie  fower  pole  to 
a  small  red  oake  a  corner  tree  twixt  the  said  Wall  &  Richard 
Smith  then  by  Smith  East  fortie  pole  to  a  pine  in  a  branch 
and  North  five  degrees  Westerly  downe  the  said  branch  twoe 
hundred  fiftie  fower  pole  to  a  gum  in  the  Mouth  of  a  small 
branch  Richard  Blows  corner  tree  then  by  Blow  up  the  said 
small  branch  and  a  line  of  trees  East  one  hundred  sixtie  six 
pole  to  a  white  oake  by  another  branch  side  being  a  Corner  tree 
twixt  the  said  Blows  and  Nicholas  Sessums  then  by  Sessums 
up  the  said  branch  South  West  fiftie  six  pole  to  a  great  pine 
at  the  head  of  the  said  branch  and  after  the  same  Course 
twentie  six  pole  further  in  all  Eightie  twoe  pole  to  a  red  oake 
South  East  fortie  pole  to  a  red  oake  and  South  fifteene  degrees 
East  ninetye  fower  pole  to  the  first  Station.  The  said  Land 
being  due  by  and  for  the  transportation  of  twentie  fower  per- 
sons into  this  Colony  &c.  To  have  &  to  hold  &c.  To  bee 
held  &c.  Yeilding  and  paying  &c.  Provided  &c.  dated  the 
twentieth  day  of  Aprill  One  thousand  six  hundred  Eightie  and 
five." 

NATHANIEL  BACON,  GOVERNOR 

Nathaniel  Bacon,  as  President,  succeeded  Lord  Howard, 
and  acted  Governor  from  October  20,  1688,  till  April  Court 
1690. 
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[Governor  Bacon's  patent  to  William  Porter  and  Danll. 
Price  of  April  21,  1690.] 

Patent  Book  8,  page  29. 

"To  all  &c.  Whereas  &c.  Now  know  yee  that  I  the  said 
Nathaniel  Bacon  Esqr.  President  &c.  Give  and  Grant  unto 
William  Porter  and  Danll.  Price  five  hundred  and  forty  Acres 
of  Land  Lyeing  and  being  in  the  County  of  Henrico  and  in 
the  Parish  of  Verina  and  on  the  North  side  of  James  River 
neigh  Chickahomony  Swamp  vizt  beginning  at  a  Corner  Black 
Oake  standing  on  the  Line  of  Lionell  IMorris  and  runneth 
thence  on  his  Lines  north  West  and  by  North  one  hundred 
forty  and  two  po.  to  a  Corner  Black  Oake  and  North  West 
and  by  West  Eighty  Seaven  po.  to  a  Corner  black  Oake  and 
West  and  by  South  Seaventy  two  po.  to  a  Corner  pine  by  a 
round  Pond  and  North  West  and  by  West  Seaventy  Eight  po. 
to  a  Corner  white  Oake  thence  Leaving  his  Lines  and  run 
South  West  twenty  Eight  po.  to  Gilly  Grummerens  Lines 
thence  on  his  Lines  South  forty  four  po.  to  a  Corner  white 
oake  and  west  by  South  Eighteen  po.  to  a  Corner  white  Oake 
th.  Leaveing  his  Line  and  Run  South  West  one  hundred  and 
fifty  po.  to  a  Corner  black  Oake  thence  South  by  West  seaventy 
four  po.  to  a  Cornor  pohickory  th.  South  by  East  Eighty  Six 
po.  to  a  Cornor  black  Oake  standing  in  a  fork  of  a  branch  of 
Gilleys  Creeke,  th.  up  that  branch  as  it  trendeth  to  a  Corner 
black  Oake  th.  Crossing  that  branch  South  East  and  by  East 
fifty  five  po.  to  a  Corner  Gum  th.  North  East  and  by  East 
fifty  Eight  po.  to  a  Corner  white  Oake  th.  North  East  and  by 
North  thirty  two  po.  to  a  Corner  black  Oake  th.  North  ninty 
Eight  po.  to  a  Corner  Spanish  Oake,  th.  North  East  thirty 
Eight  po.  to  a  Corner  black  oake,  th.  East  South  East  fifty  five 
po.  to  a  Corner  black  oake  th.  South  East  fifty  nine  po.  to  a 
Corner  black  Oake,  th.  East  by  South  fifty  Six  po,  to  a 
Corner  black  oake  th.  East  by  north  Eighty  po.  to  a  Corner 
white  Oake,  th.  North  East  Eighty  four  po.  to  the  place  we 
Began  att. 

The  said  Land  bing  due  unto  the  sd.  William  Porter  & 
Danll.  Price  by  and  for  the  importation  of  nine  persons  &c. 
To  have  and  to  hold  &c.  To  be  held  &c.  Yeilding  &  paying 
&c.     Dated  the  21st  day  of  April  Anno  Domini  1690. 
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John  Byrd  John  North  Jane  Sykes 

Ellen  Browne  Jane  Sanders  Wm.  Parrott 

Antho,  Bowen  Jno.  Partridge  Jane  Price," 

FRANCIS  NICHOLSON,  GOVERNOR 

Francis  Nicholson  succeeded  Governor  Bacon,  April,  1690, 
and  acted  Governor  till  October  15,  1692. 

[Governor  Nicholson's  patent  to  Giles  Webb  of  April  19, 
1692.] 

Patent  Book  8,  page  242. 

"To  all  &c.  Whereas  &c.  Now  know  ye  That  I  the  sd.  Fra. 
Nicholson  Esqr.  their  Majesties  Lt.  Governor  &c.  Give  and 
grant  unto  Mr.  Giles  Webb  a  tract  of  Land  containing  three 
hundred  Forty  Four  Acres  Scituate  lying  &  being  in  the 
County  of  Henrico  &  in  the  partish  of  Varina  &  on  the  North 
side  of  James  River  Vizt: 

"Beginning  at  a  Corner  Elm  Standing  on  the  Middle  Run 
between  Colsons  &  the  Deep  bottom  &  runneth  thence  on  Mr. 
Francis  Reeve's  line  East  one  hundred  Sixty  two  poles  to  a 
Corner  pine,  thence  South  one  hundred  Forty  eight  poles  to  a 
Corner  Pohickory  being  for  Henry  Trent's  line  thence  on  his 
line  East  one  hundred  and  Sixty  poles  to  a  Corner  Spanish 
Oak,  thence  South  two  hundred  &  Fifty  poles  to  a  Corner 
black  Oak,  thence  West  one  hundred  &  Sixty  poles  thence 
North  two  hundred  &  fifty  poles  on  the  Head  of  Barrow  land, 
thence  West  North  West  Seventy  eight  poles  to  a  Corner  white 
oak  thence  North  West  Sixteen  poles  to  a  Corner  Pohickory, 
thence  North  West  three  forths  West  ten  poles  to  Mr.  Pleasants 
Corner  Pohickory,  thence  on  his  line  North  West  by  North 
one  hundred  &  eighteen  poles  to  a  Corner  black  Oak  thence 
North  North  East  one  fourth  East  Six  six  poles  to  the  place 
began  at  including  the  aforesd  three  hundred  Forty  four  Acres 
of  Land,  the  same  being  due  unto  the  sd  Mr  Giles  Webb  by  & 
For  the  Importation  of  Seven  persons  into  this  Colony  &c. 
To  have  and  to  hold  &c.  To  be  held  &c.  Yeilding  &  paying 
&c.  Provided  &c.  Dated  the  19th  day  of  Aprill  Anno 
Domini  1692. 

Anne  Hughs,  John  Elderkin,  Robin,  Tom,  Betty,  Jennv 
(Negroes),  Edwd.  Tuftin." 


68  WATERS  OF  THE  STATE 

EDMUND  ANDROS,  GOVERNOR 

Sir  Edmund  Andros  succeeded  Governor  Nicholson  and 
acted  Governor  till  December  9,  1698. 

[Governor  Andros'  patent  to  Wm.  Heslett  and  Wm.  Bal- 
lance  of  April  9,  1693.] 

Patent  Book  8,  page  254. 

"To  all  &c.  Whereas  &c.  Now  Know  yee  that  I  the  sd. 
Sr.  Edmd.  Andros  Knt.  their  Majesties  Lieut,  and  Governor 
Generll.  &c.  Give  &  Grant  unto  Wm.  Heslett  &  Wm.  Ballance 
of  Norfolk  County  Seven  hundred  &  thirty  Acres  of  Land 
Scituate  lying  &  being  on  the  Southward  side  of  the  North 
West  River  in  the  County  of  Norfolk  &  Beginning  at  a  Marked 
Beech,  standing  on  the  Southward  Side  of  a  Branch  comonly 
known  by  the  name  of  Ash  Branch  &  runing  thence  North 
Westerly  Seventy  five  degrees  thirty  four  pole,  thence  South 
Westerly  Eighty  degrees  fifty  two  pole,  thence  South  Westerly 
Seventy  degrees  Seventy  Six  Pole  bounding  all  along  on  a 
Cypress  Swamp  to  a  Marked  Beech,  thence  North  West  fifty 
five  degrees  Sixty  pole  to  a  Marked  Gum,  thence  North  East 
fourteen  degrees  forty  Pole  to  a  Marked  Pine,  thence  West 
fifty  two  pole  to  a  Marked  Beech,  thence  North  west  forty 
degrees  fifty  pole  to  a  Marked  Beech,  thence  North  West 
sixty  degrees  one  Hundred  Pole  to  a  White  Gum,  then  South 
West  fifty  degrees  Sixty  Pole  to  a  Black  Gum,  thence  South 
one  Hundred  &  Sixty  Poles,  thence  South  Easterly  forty  six 
degrees  four  Hundred  &  twenty  six  Poles,  thence  North 
Easterly  forty  two  degrees  two  Hundred  Sixty  four  Pole  to  a 
marked  Beech,  thence  North  West  twenty  degrees  fourteen 
Pole  to  a  Marked  Sowerwood  thence  North  West  fifty  degrees 
fifty  six  Pole  Cross  the  Cypruss  Swamp  to  a  Marked  Beech, 
thence  one  Hundred  thirty  two  pole  bounding  on  the  Cyprus 
Swamp  to  the  first  Station,  the  sd.  Land  being  due  unto  the 
sd.  Wm.  Heslett  &  Wm.  Ballance  by  &  for  the  Importation  of 
fifteen  persons  into  this  Colony  &c.  Provided  &c.  Dated  the 
twenty  ninth  day  of  Aprill  Anno  Domini  1693. 

E.  Andros. 

Daniel  Jones  John  Bowste  Peter  Story." 

Robert  Thorne  John  Wright 
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FRANCIS  NICHOLSON,  GOVERNOR 

Francis  Nicholson  succeeded  Sir  Edmund  Andros  December 
9,  1698,  and  acted  as  Governor  till  August  15,  1705. 

[Governor  Nicholson's  patent  to  Hugh  Campbell  of  June 
6,  1699.] 

Patent  Book  9,  page  188. 

"TO  ALL  &c.    WHEREAS   &c.     NOW   KNOW  YEE 

that  I  the  sd.  Francis  Nicholson  Esqr.  Governor  &c.  doe  with 
the  advice  &  Consent  of  the  Councill  of  State  accordingly  Give 
&  Grant  unto  Hugh  Campbell  Twelve  hundred  acres  of  Land 
lyeing  in  the  Isle  of  Wight  County,  beginning  at  a  branch  of 
New  Town  haven  river  at  a  small  Creeke  on  the  North  Side 
of  the  said  Land  &  running  down  the  sd.  branch  Easterly,  then 
Southerly  towards  the  mouth  of  another  branch  on  Southward 
side  of  the  sd.  Land  and  soe  up  the  said  branch  to  two  small 
marked  Oakes  at  the  head  of  it  then  North  West  by  North  One 
hundred  twenty  two  poles  to  a  white  oake,  then  West  South 
West  Ninety  four  poles  to  a  red  oake,  then  North  West  by 
North  one  hundred  thirty  three  poles  to  an  oake  on  the  side  of 
a  marsh  then  North  by  West  Sixty  Six  poles  to  a  pohiccory 
then  South  west  by  West  Two  hundred  &  twenty  poles  to  a 
small  red  oake  then  West  by  South  thirty  six  poles  to  Mr. 
Prestwoods  corner  tree  neare  the  ponds  then  South  west  by 
west  Sixty  Six  poles  to  a  red  oake  then  West  South  west 
thirty  eight  poles  to  a  pine,  then  South  west  by  West  Two 
hundred  twenty  four  poles  to  a  small  white  oake,  then  North 
West  by  North  Two  hundred  poles  to  a  pine,  then  North  East 
by  East  one  hundred  twenty  four  poles,  then  West  North  West 
two  hundred  &  fourteene  poles,  then  North  West  by  West  one 
hundred  &  fifty  poles,  then  North  East  by  North  thirty  eight 
poles,  then  South  East  by  East  eighty  poles  then  North  East 
by  North  one  hundred  poles,  then  South  East  by  East  three 
hundred  &  twenty  poles,  then  South  East  by  South  one  hun- 
dred &  eighty  poles,  then  North  East  by  East  Two  hundred  & 
eighteene  poles  to  the  Corner  tree  of  Mr.  Sewards  land,  then 
East  North  East  by  the  said  Land  two  hundred  poles,  then 
South  East  by  the  head  of  another  parcell  of  Land  of  Mr.  Pitts 
Ninety  poles,  then  East  North  East  by  the  side  of  the  sd. 
Land  three  hundred  &  twenty  poles  to  the  first  Station,  the 
said  Land  was  formerly  granted  unto  Coll.  Robert  Pitt  by 
patent  dated  the  18th  day  of  March  1662  and  by  him  deserted 
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&  since  granted  to  the  said  Hugh  Campbell  by  order  of  the 
Generall  Court  beareing  date  the  25th  of  Aprill  1698,  and  is 
further  due  unto  the  said  Hugh  Campbell  by  &  for  the  Im- 
portation of  twenty  four  persons  into  this  Colony  whose  names 
are  to  be  in  the  records  mentioned  under  this  patent.  TO 
HAVE  AND  TO  HOLD  &c.  To  be  held  &c.  Yeilding  & 
paying  &c.  provided  &c.  Given  under  my  hand  and  the  seale 
of  the  Colony  this  Sixth  day  of  June  1699. 

Ffr.  Nicholson. 
E  Jenings  Depty.  Secry." 

EDWARD  NOTT,  GOVERNOR 
Edward   Nott   succeeded   Governor   Nicholson,   August   15, 
1705,  and  acted  as  Governor  till  his  death,  in  August  1706, 
when  Edmund  Jennings  became  President. 

[Governor  Nott's  patent  to  Thomas  Butts  of  November  2, 
1705.] 

Patent  Book  9,  page  708. 

"To  all  &c.  Whereas  &c.  Now  know  yee  that  I  the  said 
Edward  Nott  Esqr.  Governor  &c.  doe  with  the  advice  and  Con- 
sent of  the  Councill  of  State  accordingly  give  and  grant  unto 
Thomas  Butts  four  hundred  &  fifty  one  acres  of  Land  lying 
and  being  in  St.  Peters  parish  &  County  of  New  Kent  bounded 
thus  vizt,  beginning  at  a  red  oake  of  George  Austens  by  a  path 
runing  thence  along  the  path  as  it  windeth  nearest  North 
Eighteen  degrees  East  ninety  one  poles  to  a  red  Oake  thence 
West  thirty  two  degrees  North  fourty  eight  poles  to  a  branch 
Joyning  to  Nicks  feild  thence  downe  the  sd  branch  to  the 
mouth  thereof  where  it  meets  with  Rosses  Swamp  then  up  the 
sd  Swamp  to  Alfords  branch  then  up  the  sd  branch  to  a  white 
Oake  of  Rosses  Line  then  along  the  sd  Rosses  Line  South 
thirty  one  Degrees  East  Seventy  Eight  poles  to  a  red  Oake 
of  the  sd  Rosses  Line  soe  along  the  sd  Line  South  thirty  six 
Degrees  West  one  hundred  thirty  Eight  pole  to  a  Gum  of  the 
sd  Rossis  then  along  another  Line  of  the  sd  Rossis  South 
nineteen  Degrees  West  fourty  six  poles  to  a  red  oake  by  the 
maine  Road  of  Robert  Spears  then  along  the  sd  Speers  Lines 
South  twenty  five  degrees  East  one  hundred  &  tourty  poles  to 
a  hiccory  then  East  six  degs.  North  twenty  Eight  poles  to  a 
white  Oake  thence  East  fourteen  degs.  South  one  hundred 
Seventy  eight  poles  to  George  Austins  Corner  tree  by  the  maine 
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Road  thence  along'  the  sd  Austins  Line  North  Seventeen  degs. 
East  fifty  six  poles  to  the  aforesaid  branch  joyning  on  Nicks 
feild  thence  downe  the  said  branch  as  it  windeth  to  the  place 
where  it  begun  the  said  land  being  due  unto  the  sd.  Thomas 
Butts  by  and  for  the  Importation  of  Nine  persons  into  this 
Colony  whose  names  are  to  be  in  the  Records  mentioned  under 
this  patent.  To  have  &  to  hold  &c.  To  be  held  &c.  Yeilding 
and  paying  &c.  Provided  &c.  Given  under  my  hand  &  the 
Seale  of  the  Colony  this  2d  Day  of  November  Annoq  Dom. 
1705. 

Edw.  Nott 
Thomas  Butts  his  patent  for  451  acres 
of  Land  in  New  Kent  County 

E  Jenings  Secty. 

Wm.    Williams    Tho    Brock   Decimus    filius    Rumbler   Richd. 
Goodman  John  Welch 

Paid  Wm.  Byrd  Esqr.  Auditor  for  five  rights  which  are 
taken  out  of  a  Certificate  to  John  Dennett." 

i 

EDMUND  JENNINGS,  GOVERNOR 

Edmund  Jennings  succeeded  Governor  Nott,  August  1706, 
and  acted  Governor  till  June  23,  1710. 

We  have  been  unable  to  find  any  patents  issued  by  Governor 
Jennings. 

Miss  Nell  M.  Nugent,  Custodian  of  the  Patent  Books  in  the 
Capitol  Building,  Richmond,  Virginia,  informs  us  she  has  been 
unable  to  find  any  patents  signed  by  Governor  Jennings,  and 
there  is  noted  in  the  records  a  gap  between  June  10,  1706,  and 
December  12,  1710,  when  Governor  Spotswood  began  his 
term. 

It  will  be  observed  that  the  preceding  patent  herein  set  out, 
issued  by  Governor  Nott,  bears  the  certificate  of  "E.  Jenings 
Secty."  It  may  have  been  that  the  alleged  abuse  of  the  "Head 
Right",  depriving  the  King  of  his  revenue,  caused  a  suspension 
of  the  issuance  of  patents  until  Governor  Spotswood's  in- 
cumbency, shortly  after  which  he  himself  became  one  of  the 
largest  landowners  in  the  Colony. 
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SIR  ALEXANDER  SPOTSWOOD,   GOVERNOR 

Sir  Alexander  Spotswood  came  in  Lieutenant  Governor, 
June  23,  1710,  and  acted  Governor  till  September  27,  1722. 

[Governor  Spotswood's  patent  to  John  Wade  of  December 
12,  1710.] 

Patent  Book  10,  page  1. 

"ANNE  by  the  Grace  of  God  of  Great  Britain  France  & 
Ireland  Queen  Defender  of  the  Faith  &c.  TO  ALL  TO 
WHOM  these  presents  shall  Come  Greeting  KNOW  YEE 
that  for  Diverse  Good  Causes  &  Considerations  but  more 
Especially  for  &  in  Consideration  of  the  Importation  of  One 
Person  to  Dwell  within  this  our  Colony  of  Virginia  Whose 
name  is  William  Sharman  We  have  Given  Granted  and  Con- 
firmed and  by  these  presents  for  us  our  heires  &  Successors  Do 
Give  Grant  &  Confirme  unto  John  Wade  of  the  County  of 
James  City  One  Certain  Tract  or  parcell  of  Land  Containing 
forty  Seven  Acres  lying  &  being  in  the  parish  of  Merchants 
hundred  in  the  said  County  of  James  City  and  bounded  as 
followeth  (To  Wit)  Begining  at  the  Mouth  of  a  Small  Gutt 
that  Issueth  out  of  James  River  Called  Warrens  Runn,  thence 
South  East  by  South  Somthing  Easterly  along  the  Sands  of 
the  said  River  Eighty  Two  poles  to  a  Branch  that  Empties  it 
Self  into  the  said  James  River  Just  above  William  Whitacres 
upper  Landing  Dividing  this  Land  from  the  Land  of  the  said 
William  Whitacre  Thence  Running  up  the  said  Branch  East 
&  North  East  by  East  to  the  very  head  Spring  thereof  and  to  a 
Small  Marked  White  Oake  Standing  on  the  North  side  of  the 
said  Spring  Thence  North  Six  Degrees  West  forty  pole  to  a 
Small  Locust  Standing  in  a  Gully  at  the  head  of  a  Small 
Branch  falling  into  Warrens  Run  thence  Down  the  said  Branch 
and  Run  to  the  Mouth  thereof  the  beginning  place  first  Men- 
tioned with  all  Woods  underwoods,  Swamps,  Marshes,  Low 
Grounds,  Meadows,  Feedings,  and  all  Veins,  Mines  &  Quar- 
ries as  well  Discovered  as  not  Discovered  within  the  bounds 
aforesaid  and  being  part  of  the  said  Quantity  of  forty  seven 
Acres  of  Land  and  also  the  Rivers,  Waters  and  Water  courses 
therein  Contained  Together  with  the  priviledges  of  Hunting 
Hawking  Fishing  &  Fowling  &  all  other  profitts  Comodityes 
and  Hereditaments  Whatsoever  to  the  same  or  any  part  thereof 
belonging  or  in  any  Appertaining.  TO  HAVE  HOLD 
Possess  &  Enjoy  the  said  Tract  or  parcell  of  Land  and  all  other 
the  before  Granted  premises  &  every  part  thereof  with  their 
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&  every  of  their  Appurtenances  unto  the  said  John  Wade  and 
to  his  heires  and  Assignes  for  ever.  To  the  only  Use  and 
Behoof  of  him  the  said  John  Wade  his  heires  &  Assignes  for 
ever.  To  be  held  of  us  our  heirs  and  Successors  as  of  our 
Mannor  of  East  Greenwich  in  the  County  of  Kent  in  free  and 
Comon  Soccage  and  not  in  Capite  or  by  Knights  Service 
YEILDING  &  PAYING  unto  us  our  Heirs  and  Successors 
for  every  fifty  Acres  of  Land  (and  so  proportionably  for  a 
Lesser  or  Greater  Quantity  than  fifty  Acres)  the  fee  Rent  of 
one  shilling  Yearly  to  be  paid  upon  the  Feast  of  St.  Michael 
the  Arch  Angel  and  also  Cultivateing  &  Improveing  Three 
Acres  part  of  every  fifty  of  the  Tract  above-mentioned  within 
Three  Years  after  the  Date  of  these  presents  PROVIDED 
always  that  if  Three  Years  of  the  said  Fee  Rent  shall  at  any 
time  be  in  arrear  &  unpaid  or  if  the  said  John  Wade  his  heires 
or  Assigns  do  not  within  the  Space  of  Three  Years  next 
Comeing  after  the  Date  of  these  presents  Cultivate  &  Improve 
Three  Acres  part  of  every  fifty  of  the  Tract  above  mentioned 
Then  the  Estate  hereby  Granted  shall  Cease  and  be  utterly 
Determined  and  thereafter  it  shall  &  may  be  Lawful  to  &  for 
us  our  heirs  &  Successors  to  Grant  the  same  Lands  and 
premises  with  the  Appurtenances  unto  Such  other  person  or 
persons  as  we  our  heires  and  Successors  shall  think  fitt.  IN 
WITNESS  whereof  we  have  Caused  these  our  Letters  patents 
to  be  made.  Witness  our  Trusty  and  welbeloved  Alexander 
Spotswood  Esqr.  our  Lieut.  Governor  &  Commander  in  Chief 
of  our  said  Colony  &  Dominion  of  Virginia  at  Wmsburgh. 
under  the  Seal  of  our  said  Colony  the  12th  day  of  December 
1710  in  the  Ninth  Year  of  our  Reign. 

A.  Spotswood.'" 

HUGH  DRYSDALE,  GOVERNOR 

Hugh  Drysdale  succeeded  Governor  Spotswood,  September 
27,  1722,  and  acted  Governor  till  his  death  July  22,  1726,  and 
Colonel  Jennings  being  suspended,  Col.  Robert  Carter  took 
upon  himself  the  administration  of  the  Government,  as  Presi- 
dent of  the  Council. 

[Governor  Drysdale's  patent  to  Francis  Epes  of  July  9, 
1724.] 

Patent  Book  12,  page  1. 

"GEORGE  by  the  Grace  of  God  of  Great  Britain  France 
and  Ireland  King  Defender  of  the  Faith  &c.     TO  ALL  to 
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whom  these  presents  shall  come  Greeting  KNOW  YE  That 
for  Divers  good  Causes  and  Considerations  but  more  especially 
for  and  in  Consideration  of  the  Sum  of  five  pounds  of  good 
and  lawful  money  for  our  use  paid  to  Our  Receiver  General  of 
Our  Revenues  in  this  our  Colony  &  Dominion  of  Virginia  WE 
have  given  granted  and  confirmed  and  by  these  presents  for  us 
our  heirs  and  Successors  Do  give  grant  and  Confirm  unto 
Francis  Epes  of  Henrico  County  Gent  One  certain  Tract  or 
parcel  of  Land  containing  One  Thousand  Acres  lying  and  being 
in  the  County  of  Henrico  aforesaid  on  the  North  side  of 
Appamattock  River  and  bounded  as  followeth  (to  wit)  BE- 
GINNING at  a  Corner  Black  Oak  of  Colo.  Francis  Epes  and 
Compa.  Standing  in  Wintopock  Survey  Thence  on  their  Lines 
North  One  hundred  and  Thirty  four  poles  to  a  Corner  White 
Oak  Thence  East  One  hundred  and  fourteen  poles  to  a  Corner 
White  Oak  Thence  South  Twenty  five  degrees  East  Sixty 
Eight  poles  to  Three  White  Oaks  &  Three  hickorys  standing 
on  the  North  side  of  a  Branch  of  Goods  Branch  Thence  East 
Thirty  Eight  Degrees  South  Thirty  Eight  poles  to  a  Corner 
poplar  Standing  on  the  North  side  the  said  Branch  Thence 
South  forty  Three  Degrees  East  Eleven  poles  to  a  Corner 
Hickory  Thence  East  fifteen  Degrees  South  Sixty  Eight  poles 
to  a  Corner  Gum  and  Three  Corner  White  Oakes  Thence 
South  Seventeen  Degrees  East  One  hundred  and  forty  four 
poles  to  a  Corner  pine  Thence  South  West  Ninety  poles  to  a 
Corner  forked  White  Oak  standing  on  the  Northside  of  Capt. 
Henry  Anderson's  Road  Thence  South  Twelve  poles  to  a 
Corner  Black  Oak  Standing  on  the  head  of  a  Branch  of  Buck- 
shorn  Creek  thence  down  the  said  Branch  according  to  the 
Meanders  Two  hundred  and  Six  poles  to  the  Main  Buckshorn 
Creek  Thence  down  the  said  Creek  according  to  the  Meanders 
one  hundred  and  thirty  six  poles  to  a  Corner  Beach  standing 
on  the  Northside  of  the  said  Creek  Thence  Crossing  the  said 
Creek  South  Three  Degrees  East  Seventy  four  poles  to  a 
Corner  White  Oak  Thence  South  forty  degrees  East  Seventy 
Nine  poles  to  a  Corner  Black  Oak  Standing  in  the  Line  of 
Colo.  Francis  Epes  and  Compa.  Thence  on  their  Lines  West 
and  by  North  One  hundred  and  Twelve  poles  to  a  Corner 
Hickory  standing  on  the  Westside  the  Main  Buckshorn  Creek 
Thence  crossing  the  said  Creek  North  East  Twenty  Three  poles 
to  a  Cornor  Gum  Standing  on  the  East  side  the  said  Creek 
Thence  crossing  the  said  Creek  North  North  West  Twenty  six 
poles  to  a  Corner  White  Oak  standing  within  half  a  Chain  of 
a  Branch  of  Buckshorn  and  on  the  West  side  Thence  West 
North  West  Eighty  Six  poles  to  a  Corner  Black  Oak  Thence 
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West  South  West  Twenty  Two  poles  to  a  Corner  pine  stand- 
ing on  the  North  side  of  Wintopock  main  Creek  within  Two 
Chain  Thence  West  forty  Eight  poles  to  a  Corner  White  Oak 
Thence  North  Thirty  Two  poles  to  a  Corner  Hickrey  Thence 
North  West  Seventy  two  poles  to  a  Corner  White  Oak  Thence 
North  and  by  West  Ninety  four  poles  to  a  Corner  White  Oak 
and  Hickrey  Thence  North  and  by  East  crossing  Andersons 
Road  fifty  Two  poles  to  a  Corner  Black  Oak  Thence  North 
East  forty  eight  poles  to  a  Corner  Hickrey  Standing  in  a  Valley 
Thence  North  crossing  Goods  Main  Branch  Two  Hundred  and 
Twenty  Eight  poles  to  Six  Small  Corner  Hickreys  Thence 
North  East  and  by  North  One  hundred  Poles  to  the  place  be- 
gan at  WITH  ALL  Woods  Underwoods  Swamps  Marshes 
Lowgrounds  Meadown  Feedings  and  his  due  Share  of  all 
Veins  Mines  and  Quarries  as  well  discovered  as  not  discovered 
within  the  Bounds  aforesaid  and  being  part  of  the  said  Quant- 
ity of  One  Thousand  Acres  of  Land  the  Rivers  Waters  and 
Water  Courses  therein  contained  Together  with  the  privileges 
of  Hunting  Hawking  Fishing  FowHng  and  all  other  profits 
Comodities  and  hereditaments  whatsoever  to  the  same  or  any 
part  thereof  belonging  or  in  any  wise  appertaining.  TO 
HAVE  HOLD  possess  and  Enjoy  the  said  Tract  or  parcell  of 
Land  and  all  other  the  before  granted  premises  and  every  part 
thereof  with  their  and  every  of  their  Appurts.  unto  the  said 
Francis  Epes  and  to  his  heirs  and  Assigns  for  Ever  to  the 
only  use  and  behoof  of  him  the  said  Francis  Epes  his  Heirs 
and  Assigns  for  Ever.  TO  BE  HELD  of  Us  our  heirs  and 
Successors  as  of  our  Manor  of  East  Greenwich  in  the  County 
of  Kent  in  free  and  Comon  Soccage  and  not  in  Capite  or  by 
Knights  Service  YIELDING  AND  PAYING  unto  us  our 
Heirs  and  Successors  for  Every  fifty  Acres  of  Land  (and  so 
proportionably  for  a  lesser  or  greater  Quantity  than  fifty 
Acres)  the  fee  rent  of  One  Shilling  yearly  to  be  paid  upon 
the  Feast  of  St.  Michael  the  Archangell  and  also  Cultivating 
and  Improving  Three  Acres  part  of  Every  fifty  of  the  Tract 
above  mentioned  within  Three  years  after  the  date  of  these 
presents  PROVIDED  always  That  if  Three  Years  of  the  said 
fee  rent  shall  at  any  Time  be  in  Arrear  and  unpaid  or  if  the  said 
Francis  Epes  his  Heirs  or  Assigns  do  not  within  the  Space  of 
Three  Years  next  coming  after  the  date  of  these  presents 
Cultivate  and  Improve  Three  Acres  part  of  Every  fifty  of  the 
Tract  abovementioned  Then  the  Estate  hereby  granted  shall 
cease  and  be  utterly  determined  and  thereafter  it  shall  and  may 
be  lawfull  to  and  for  us  our  Heirs  and  Successors  to  grant  the 
same  Lands  and  premises  with  the  Appurtenances  unto  such 
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Other  person  or  persons  as  we  our  heirs  &  Successors  shall 
think  fitt.  IN  WITNESS  whereof  We  have  caused  these  our 
Letters  patents  to  be  made,  WITNESS  Our  Trusty  and  well- 
beloved  Hugh  Drysdale  Esqr.  our  Lieutenant  Governor  and 
Comander  in  Chief  of  our  said  Colony  &  Dominion  at  Wil- 
liamsburgh  under  the  Seal  of  our  said  Colony  the  Ninth  day  of 
July  One  Thousand  Seven  hundred  and  Twenty  four  in  the 
Tenth  Year  of  Our  Reign. 

Hugh  Drysdale/'' 

COL.  ROBERT  CARTER,  ACTING  GOVERNOR 

Colonel  Carter  acted  Governor  till  between  August  17,  1727, 
and  October  13,  1727,  the  last  patent  signed  by  him  as  Presi- 
dent of  the  Council  being  dated  August  17,  1727, 

[Colonel  Carter's  patent  to  Francis  Slaughter  of  November 
2,  1726.] 

Patent  Book  13,  page  7. 

"GEORGE  by  the  Grace  of  God  of  Great  Britain  France  and 
Ireland  King  Defender  of  the  Faith  &c.  TO  ALL  TO 
WHOM  These  presents  shall  come  Greeting.  WHEREAS  on 
the  humble  petition  of  the  General  Assembly  of  Our  Colony 
and  Dominion  of  Virginia  WE  HAVE  been  gratiously  pleased 
to  grant  unto  Each  of  Our  Subjects  which  shall  go  to  Settle 
in  the  County  of  Spotsylvania  before  the  First  day  of  May 
which  shall  be  in  the  Year  of  Our  Lord  One  Thousand  Seven 
hundred  and  Twenty  Eight  the  Liberty  of  taking  up  any  Quan- 
tity of  Land  not  Exceeding  One  Thousand  Acres  free  and 
discharged  of  the  Duty  of  purchasing  Rights  for  the  Same 
WE  HAVE  given  granted  and  Confirmed  and  by  these 
presents  for  us  our  Heirs  and  Successors  Do  give  grant  and 
Confirm  unto  Francis  Slaughter  of  Saint  Marys  parish  in 
Essex  County  One  Certain  Tract  or  parcell  of  Land  contain- 
ing One  Thousand  Acres  lying  and  being  in  Saint  George 
Parish  in  Spotsylvania  County  and  in  the  fork  of  Rappahanock 
River  and  bounded  as  followeth  (to  wit)  BEGINING  at  a 
Red  Oak  and  a  Chestnut  Oak  and  hickory  by  the  side  of  the 
North  Branch  of  the  Mountain  Run  Corner  to  Augustine 
Smith  and  Francis  Thornton  Thence  North  West  one  hundred 
Ninety  six  poles  to  Thre  Hickories  in  the  Head  of  a  Valley 
Th :  South  West  one  hundred  and  Twelve  poles  to  a  white  & 
Red  Oak  Th:  North  Sixty  Degrees  West  Sixty  eight  poles  to 
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a  Hiccory  and  Red  Oak  by  the  Side  of  a  pond  Th :  North  Sixty 
Degrees  East  Three  hundred  ninety  four  poles  to  a  White  and 
Red  Oak  Th :  North  Thirty  Degrees  East  One  hundred  and 
Eighty  poles  to  Two  Oaks  by  the  South  side  of  a  Branch  Th : 
South  Twenty  Six  Degrees  East  four  Hundred  and  forty  poles 
to  four  Red  Oaks  Corner  to  John  Roberts  Th :  South  Ten 
Degrees  East  Three  hundred  and  four  poles  to  Two  white 
Oaks  Th:  South  fifteen  degrees  West  Sixty  poles  to  the  Line 
of  the  said  Smiths  Th :  with  the  Line  of  his  patent  to  the  Be- 
gining  place  WITH  ALL  Woods  Underwoods  Swamps 
Marshes  Lowgrounds  Meadows  Feedings  and  his  due  share 
of  all  Veins  Mines  and  Quarries  as  well  discovered  as  not 
discovered  within  the  Bounds  aforesaid  and  being  part  of  the 
said  Quantity  of  One  Thousand  Acres  of  Land  and  the  Rivers 
Waters  and  Water  Courses  therein  contained  Together  with 
the  privileges  of  Hunting  Hawking  Fishing  Fowling  and  all 
other  profits  Comodities  and  hereditaments  whatsoever  to  the 
Same  or  any  part  thereof  belonging  or  in  any  wise  appertain- 
ing TO  HAVE  HOLD  possess  and  Enjoy  the  said  Tract  or 
parcell  of  Land  and  all  other  the  before  granted  premises  and 
every  part  thereof  with  their  and  every  of  their  Appurtenances 
unto  the  said  Francis  Slaughter  and  to  his  Heirs  and  Assigns 
for  Ever  To  the  only  use  and  behoof  of  him  the  said  Francis 
Slaughter  his  Heirs  and  Assigns  for  Ever.  TO  BE  HELD 
of  us  Our  Heirs  and  Successors  as  of  our  Manor  of  East 
Greenwich  in  the  County  of  Kent  in  free  and  Comon  Socage 
and  not  in  Capite  or  by  Knights  Service  YEILDING  AND 
PAYING  (after  the  said  first  day  of  May  One  Thousand 
Seven  hundred  and  Twenty  Eight)  unto  us  our  Heirs  and 
Successors  for  every  fifty  Acres  of  Land  (  and  so  propor- 
tionably  for  a  Lesser  or  greater  Quantity  that  fifty  Acres)  the 
fee  rent  of  One  Shilling  yearly  to  be  paid  upon  the  Feast  of 
Saint  Michael  the  Archangel  and  also  Cultivating  and  Im- 
proving Three  Acres  part  of  every  fifty  of  the  Tract  above- 
mentioned  within  Three  years  after  the  Date  of  these  presents 
PROVIDED  always  that  if  Three  Years  of  the  said  fee  rent 
shall  at  any  time  be  in  arrear  and  unpaid  or  if  the  said  Fran- 
cis Slaughter  his  Heirs  or  Assigns  do  not  within  the  Space  of 
Three  Years  next  coming  after  the  date  of  these  presents 
Cultivate  and  Improve  Three  Acres  part  of  every  fifty  of  the 
Tract  above  mentioned  Then  the  Estate  hereby  granted  shall 
Cease  and  be  utterly  determined  and  thereafter  it  shall  and  may 
be  lawfull  to  and  for  us  our  heirs  and  Successors  to  grant  the 
same  Lands  and  premises  with  the  Appurtenances  unto  such 
other  person  or  persons  as  We  Our  Heirs  and  Successors  shall 


78  WATERS  OF  THE  STATE 

think  fitt.  IN  WITNESS  whereof  we  have  caused  these 
Our  Letters  patents  to  be  made.  WITNESS  our  Trusty  and 
Wellbeloved  Robert  Carter  Esqr.  President  of  our  Council  and 
Comander  in  Chief  of  our  said  Colony  and  Dominion  at  Wil- 
liamsburgh  under  the  Seal  of  Our  said  Colony  the  Second  day 
of  November  One  Thousand  Seven  hundred  and  Twenty  Six 
in  the  Thirteenth  Year  of  Our  Reign. 

Robert  Carter." 

WILLIAM   GOOCH,  GOVERNOR 

William  Gooch  was  appointed  Governor  in  1727,  the  first 
patent  signed  by  him  being  dated  October  13,  1727,  and  con- 
tinued Governor  until  some  time  between  1749,  1752.  The 
last  patent  signed  by  him  was  dated  June  20,  1749,  and  the 
first  signed  by  his  successor,  Governor  Dinwiddie,  was  dated 
April  28,  1752.  Intermediate  patents  were  signed  either  by 
Thos.  Lee  or  Lewis  Burwell,  as  Presidents  of  the  Council. 

[Governor  Gooch's  patent  to  John  and  Francis  Taliaferro 
of  October  13,  1727.] 

Patent  Book  13,  page  162. 

"GEORGE  the  Second  by  the  Grace  of  God  of  Great 
Britain  France  and  Ireland  King  Defender  of  the  Faith  &c. 
TO  ALL  TO  WHOM  these  presents  shall  come  Greeting 
WHEREAS  Our  Royall  Father  of  blessed  Memory  on  the 
humble  petition  of  the  General  Assembly  of  Our  Colony  and 
Dominion  of  Virginia  was  graciously  pleased  to  grant  unto 
Each  of  Our  Subjects  which  should  go  to  Settle  in  the  County 
of  Spotsylvania  before  the  first  day  of  May  which  shall  be  in 
the  year  of  our  Lord  one  Thousand  Seven  hundred  and  Twenty 
Eight  the  Liberty  of  taking  up  any  Quantity  of  Land  not  Ex- 
ceeding One  Thousand  Acres  free  and  Discharged  of  the  Duty 
of  purchasing  Rights  for  the  same  WE  HAVE  given  granted 
and  Confirmed  and  by  these  presents  for  us  our  heirs  and 
Successors  do  give  grant  and  Confirm  unto  John  and  Francis 
Taliaferro  Sons  of  Lawrence  Taliaferro  late  of  St.  Maries 
parish  in  Essex  County  dec'd.  One  Certain  Tract  or  parcell  of 
Land  Containing  One  Thousand  Acres  lying  and  being  in  St. 
Georges  parish  in  Spotsylvania  County  upon  the  South  West 
Mountains  above  the  Mountain  Run  and  bounded  as  follow- 
eth  (to  wit)  BEGINNING  at  a  white  oak  standing  in  a  line 
of  a  patent  granted  to  Thomas  Jones  William  Beverley  and 
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Richard  Hickman  Thence  South  thirty  four  degrees  West  one 
hundred  seventy  four  poles  Crossing  a  Branch  to  a  Red  Oak 
in  the  head  of  a  Valy  Thence  North  fifty  six  degrees  West  one 
hundred  and  twenty  poles  to  a  White  Oak  Thence  South  eigh- 
teen degrees  East  six  hundred  and  two  poles  to  a  small  Locus 
Thence  North  sixty  degrees  East  three  hundred  eight  poles  to 
two  small  Red  Oaks  thence  North  thirty  five  degrees  West  five 
hundred  &  forty  six  poles  to  the  beginning  place  WITH  ALL 
Woods  Underwoods  Swamps  Marshes  Lowgrounds  Meadows 
Feedings  and  their  due  Share  of  all  Veins  Mines  and  Quarries 
as  well  discovered  as  not  discovered  within  the  bounds  afore- 
said and  being  part  of  the  said  Quantity  of  One  Thousand 
Acres  of  Land  and  the  Rivers  Waters  and  Water  courses 
therein  Contained  TOGETHER  with  the  privileges  of  hunt- 
ing Hawking  Fishing  fowling  all  all  other  profits  Comodites  and 
hereditaments  whatsoever  to  the  same  or  any  part  thereof  be- 
longing or  in  any  wise  appertaining.  TO  HAVE  HOLD  pos- 
sess and  Enjoy  the  said  Tract  or  parcell  of  Land  and  all  other 
the  before  granted  premises  and  every  part  thereof  with  their 
and  every  of  their  appurtenances  unto  the  said  John  Taliaferro 
and  Francis  Taliaferro  and  to  their  Heirs  and  Assigns  for 
Ever  To  the  only  use  and  behoof  of  them  the  said  John  Talia- 
ferro and  Francis  Taliaferro  their  heirs  and  assigns  for  Ever 
TO  BE  HELD  of  us  Our  heirs  and  Successors  as  of  Our 
Manor  of  East  Greenwich  in  the  County  of  Kent  in  free  and 
comon  Soccage  and  not  in  Capite  or  by  Knights  Service 
YEILDING  AND  PAYING  (after  the  said  first  day  of  May 
which  shall  be  in  the  year  of  our  Lord  One  Thousand  Seven 
Hundred  and  Twenty  Eight)  unto  us  our  heirs  and  Succes- 
sors for  every  fifty  Acres  of  Land  (and  so  proportionably  for 
a  lesser  or  greater  Quantity  than  fifty  Acres)  the  fee  rent  of 
one  Shilling  yearly  to  be  paid  upon  the  feast  of  Saint  Michael 
the  Archangel  and  also  Cultivating  and  Improving  three  acres 
part  of  every  fifty  of  the  Tract  abovementioned  within  three 
years  after  the  date  of  these  presents  PROVIDED  always  that 
if  three  years  of  the  said  fee  rent  shall  at  any  Time  be  in 
Arrear  and  unpaid  or  if  the  said  John  Taliaferro  and  Francis 
Taliaferro  their  heirs  or  assigns  do  not  within  the  Space  of 
three  years  next  coming  after  the  date  of  these  presents  Culti- 
vate and  Improve  three  Acres  part  of  every  fifty  of  the  Tract 
above  mentioned  Then  the  Estate  hereby  granted  shall  Cease 
and  be  utterly  determined  and  thereafter  it  shall  and  may  be 
lawfull  to  and  for  us  Our  heirs  and  Successors  to  grant  the 
same  Lands  and  premises  with  the  Appurtenances  unto  such 
other  person  or  persons  as  we  Our  Heirs  and  Successors  shall 
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think  fit.  IN  WITNESS  whereof  we  have  Caused  these  Our 
Letters  patent  to  be  made.  WITNESS  Our  Trusty  and  well 
beloved  William  Gooch  Esqr.  Our  Lieutenant  Governor  and 
Comander  in  Chief  of  our  said  Colony  and  Dominion  at  Wil- 
liamsburgh  under  the  Seal  of  our  said  Colony  the  Thirteenth 
day  of  October  One  Thousand  Seven  hundred  and  Twenty 
Seven  in  the  first  year  of  our  Reign. 

William  Gooch." 

THOMAS  LEE,  PRESIDENT 

[President  Thomas  Lee's  patent  to  Edward  Winfield  of 
September  5,  1749.] 

Patent  Book  28,  page  678. 

"GEORGE  the  second  by  the  Grace  of  God  of  Great 
Britain  France  and  Ireland  King  Defender  of  the  Faith  &c. 
TO  ALL  TO  WHOM  these  Presents  shall  come  Greeting: 
KNOW  YE  that  for  divers  good  Causes  and  Consierations  but 
more  especially  for  and  in  Consideration  of  the  Sum  of 
FORTY  FIVE  SHILLINGS  of  good  and  lawfull  Money  for 
our  Use  paid  to  our  Receiver  General  of  our  Revenues  in  this 
our  Colony  and  Dominion  of  Virginia  WE  HAVE  given 
granted  and  confirmed  and  by  these  Presents  for  us  our  Heirs 
and  Successors  do  give  grant  and  confirm  unto  Edward  Win- 
field  one  certain  Tract  or  Parcel  of  Land  containing  four  Hun- 
dred and  ten  Acres  lying  and  being  in  the  County  of  Bruns- 
wick on  the  Branches  of  Avents  Creek  and  bounded  as  follow- 
eth,  to  wit,  BEGINNING  at  John  Brown's  Corner  red  Oak 
Thence  along  his  Line  North  forty  two  Degrees  West  one 
hundred  and  sixteen  Poles  to  his  Corner  Spanish  Oak  Thence 
off  South  forty  nine  Degrees  West  seventy  three  Poles  to  a 
Hiccory  Thence  South  twenty  Degrees  West  fifty  two  Poles 
to  a  Shrub  white  Oak  Thence  South  five  Degrees  East  one 
hundred  Poles  to  a  red  Oak  Thence  South  five  Degrees  West 
one  hundred  and  sixteen  Poles  to  a  white  Oak  on  a  Road 
Thence  South  forty  nine  Degrees  East  one  hundred  and 
seventy  one  Poles  to  a  white  Oak  on  Cole's  Line  Thence  North 
fifty  one  Degrees  East  fifty  six  Poles  to  his  Corner  Hiccory 
Thence  South  forty  Degrees  East  eighty  two  Poles  to  a  red 
Oak  Thence  North  one  hundred  and  twenty  four  Poles  to  a 
black  Jack  Thence  North  nineteen  Degrees  East  sixty  Poles 
to  three  Trees  Chopt  inwards  on  Dugger's  Line  Thence  along 
his  Line  North  eighty  two  Degrees  West  fourteen  Poles  to  his 
Corner   white   Oak   Thence    North   one    Degree   East   ninety 
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five  Poles  to  a  red  Oak  Thence  North  twenty  five  Degrees 
West  one  hundred  and  twelve  Poles  to  a  white  Oak  on  a 
Branch  Thence  up  the  Branch  to  the  Beginning  WITH  ALL 
Woods  Underwoods  Swamps  Marshes  Lowgrounds  Meadows 
Feedings  and  his  due  Share  of  all  Veins  Mines  and  Quarries  as 
well  discovered  as  not  discovered  within  the  Bounds  aforesaid 
and  being  Part  of  the  said  Quantity  of  four  hundred  and  ten 
Acres  of  Land  and  the  Rivers  Waters  and  Water  Courses 
therein  contained  together  with  the  Privileges  of  Hunting 
Hawking  Fishing  Fowling  and  all  other  Profits  Commodities 
and  Hereditaments  whatsoever  to  the  same  or  any  Part  thereof 
belonging  or  in  any  wise  appertaining  TO  HAVE  HOLD 
possess  and  enjoy  the  said  Tract  or  Parcel  of  Land  and  all 
other  the  before  granted  Premises  and  every  Part  thereof  with 
their  and  every  of  their  Appurtenances  unto  the  said  Edward 
Winfield  and  to  his  Heirs  and  Assigns  forever  to  the  only  Use 
and  Behoof  of  him  the  said  Edward  Winfield  his  Heirs  and 
Assigns  forever  TO  BE  HELD  of  us  our  Heirs  and  Succces- 
sors  as  of  our  Mannor  of  East  Greenwich  in  the  County  of 
Kent  in  free  and  common  Soccage  and  not  in  Capite  or  by 
Knights  Ser\'ice  YIELDING  AND  PAYING  unto  us  our 
Heirs  and  Successors  for  every  fifty  Acres  of  Land  and  so 
proportionably  for  a  lesser  or  greater  Quantity  than  fifty  Acres 
the  Fee  Rent  of  one  Shilling  yearly  to  be  paid  upon  the  Feast 
of  Saint  Michael  the  Arch  Angel  and  also  cultivating  and  im- 
proving three  Acres  Part  of  every  fifty  of  the  tract  above 
mentioned  within  three  Years  after  the  Date  of  these  Presents 
PROVIDED  always  that  if  three  Years  of  the  said  Fee  Rent 
shall  at  any  Time  be  in  Arrear  and  unpaid  or  if  the  said  Ed- 
ward Winfield  his  Heirs  or  Assigns  do.  not  within  the  space  of 
three  Years  next  coming  after  the  Date  of  these  Presents  cul- 
tivate and  improve  three  Acres  Part  of  every  fifty  of  the  Tract 
abovementioned  then  the  Estate  hereby  granted  shall  cease  and 
be  utterly  determined  and  thereafter  it  shall  and  may  be  lawful 
to  and  for  us  our  Heirs  and  Successors  to  grant  the  same 
Lands  and  Premises  with  Appurts.  unto  such  other  Person  or 
Persons  as  we  our  Heirs  and  Successors  shall  think  fit.  IN 
WITNESS  whereof  we  have  caused  these  our  Letters  Patent 
to  be  made,  WITNESS  our  Trusty  and  welbeloved  Thomas 
Lee  Esqr.  President  of  our  Council  and  Commander  in  Chief 
of  our  said  Colony  and  Dominion  at  Williamsburgh  under  the 
Seal  of  our  said  Colony  the  fifth  Day  of  September  one  Thou- 
sand seven  hundred  and  forty  nine  In  the  twenty  third  Year 
of  our  Reign. 

Thomas  Lee     P." 
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LEWIS  BURWELL,  PRESIDENT 

[President  Lewis  Burwell's  patent  to  William  Burton  of  July 
5,  1751.] 

Patent  Book  30,  page  458. 

"GEORGE  the  Second  by  the  Grace  of  God  of  Great 
Britain  France  and  Ireland  King  Defender  of  the  Faith  &c. 
TO  ALL  TO  WHOM  these  Presents  shall  come  Greeting 
KNOW  YE  that  for  divers  good  Causes  and  Considerations 
but  more  especially  for  and  in  Consideration  of  the  Sum  of 
Twenty  five  Shillings  of  good  and  lawful  Money  for  our  Use 
paid  to  our  Receiver  General  of  our  Revenues  in  this  our 
Colony  and  Dominion  of  Virginia  WE  HAVE  Given  Granted 
and  Confirmed  and  by  these  Presents  for  us  our  Heirs  and 
Successors  Do  Give  Grant  and  Confirm  unto  William  Burton 
one  certain  Tract  or  Parcel  of  Land  containing  four  hundred 
and  ten  Acres  lying  and  being  in  the  County  of  Henrico  and 
bounded  as  followeth,  to  wit:  BEGINNING  at  a  Corner  black 
oak  jouning  Roberson  on  the  South  side  of  Gilleys  Creek 
Thence  South  eleven  and  a  quater  Degrees  West  four  hundred 
and  ninety  six  Poles  to  a  corner  white  Oak  and  Pine  on  Mayos 
Line  Thence  North  West  one  hundred  and  eighty  six  Poles  to 
a  Corner  Hiccory  Thence  North  by  East  three  hundred  and 
eight  Poles  to  a  Corner  White  Oak  on  the  South  side  of  Gil- 
leys  Creek  Thence  up  the  Meanders  of  the  said  Creek  to  the 
Place  begun  at  two  hundred  Acres  Part  thereof  being  Part  of 
a  Patent  for  seven  hundred  and  thirty  six  Acres  granted  to 
John  Bayly  bearing  Date  the  twentieth  Day  of  April  one  thou- 
sand six  hundred  and  eighty  seven  and  two  hundred  and  ten 
acres  the  Residue  being  surplus  Land  found  within  the  Bounds 
of  the  said  Patent  WITH  ALL  Woods  Underwoods  Swamps 
Marshes  Lowgrounds  Meadows  Feedings  and  his  due  share 
of  all  Veins  Mines  and  Quarries  as  well  discovered  as  not  dis- 
covered within  the  Bounds  aforesaid  and  being  Part  of  the 
said  Quantity  of  four  hundred  and  ten  Acres  of  Land  and  the 
Rivers  Waters  and  Water  Courses  therein  contained  together 
with  the  Privileges  of  Hunting  Hawking  Fishing  Fowling  and 
all  other  Profits  Commodities  and  Hereditaments  whatsoever  to 
the  same  or  any  Part  thereof  belonging  or  in  wise  appertain- 
ing TO  HAVE  HOLD  possess  and  enjoy  the  said  Tract  or 
Parcel  of  Land  and  all  other  the  before  granted  Premises  and 
every  Part  thereof  with  their  and  ever}'  of  their  Appurtenances 
unto  the  said  William  Burton  and  to  his  Heirs  and  Assigns  for 
ever  to  the  only  Use  &  Behoof  of  him  the  said  William  Burton 
his  Heirs  and  Assigns  for  ever  TO  BE  HELD  of  us  our  Heirs 
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and  Successors  as  of  our  Mannor  of  East  Greenwich  in  the 
County  of  Kent  of  free  and  common  Soccage  and  not  in  Capite 
or  by^Knights  Service  YIELDING  AND  PAYING  unto  us 
our  Heirs  and  Successors  for  every  fifty  Acres  of  Land  and 
so  proportionably  for  a  lesser  or  greater  Quantity  than  fifty 
Acres  the  Fee  Rent  of  one  ShilHng  yearly  to  be  paid  upon  the 
Feast  of  Saint  Michael  the  Arch  Angel  and  also  cultivating  and 
improving  three  Acres  Part  of  every  fifty  of  the  Tract  above- 
mentioned  within  three  years  after  the  Date  of  these  Presents 
excepting  for  so  much  of  the  said  Land  as  hath  been  already 
cultivated  and  improved  according  to  the  Condition  of  the  said 
former  Patent.  PROVIDED  always  that  if  three  Years  of 
the  said  Fee  Rent  shall  at  any  time  be  in  arrear  and  unpaid 
or  if  the  said  William  Burton  his  Heirs  or  Assigns  do  not 
within  the  space  of  three  Years  next  coming  after  the  Date 
of  these  Presents  cultivate  and  improve  three  Acres  part  of 
every  fifty  of  the  Tract  abovementioned  except  as  before  is 
excepted  Then  the  Estate  hereby  granted  shall  cease  and  be 
utterly  determined  and  thereafter  it  shall  and  may  be  lawful 
to  and  for  us  our  Heirs  and  Successors  to  grant  the  same 
Lands  and  Premises  with  the  Appurtenances  unto  such  other 
Person  or  Persons  as  we  our  Heirs  and  Successors  shall  think 
fit.  IN  WITNESS  whereof  we  have  caused  these  our  Letters 
Patent  to  be  made.  WITNESS  our  trusty  and  welbeloved 
Lewis  Burwell  Esq.  President  of  our  Council  and  Commander 
in  Chief  of  our  said  Colony  and  Dominion  at  Williamsburgh 
under  the  Seal  of  our  said  Colony  the  fifth  Day  of  July  one 
thousand  seven  hundred  and  fifty  one  In  the  XXVth  Year  of 
our  Reign. 

Lev^^is  Burwell." 

ROBERT   DINWIDDIE,   GOVERNOR 

Robert  Dinwiddle  succeeded  Governor  Gooch  1749-52,  and 
acted  as  Governor  till  February  10,  1758. 

[Governor  Dinwiddle's  patent  to  Mosias  Jones  of  October 
24,  1752.] 

Patent  Book  30,  page  503. 

"GEORGE  the  Second  by  the  Grace  of  God  of  Great 
Britain  France  and  Ireland  King  Defender  of  the  Faith  &c. 
TO  ALL  TO  WHOME  these  Presents  shall  come  Greeting 
KNOW  YE  that  for  divers  good  Causes  and  Considerations 
but  more  especially  for  and  in  Consideration  of  the  Sum  of 
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FIFTEEN  SHILLINGS  of  good  and  lawful  Money  for  our 
Use  paid  to  our  Receiver  General  of  our  Revenues  in  this  our 
Colony  and  Dominion  of  Virginia  WE  HAVE  Given  Granted 
and  Confirmed  and  by  these  Presents  for  us  our  Heirs  and 
Successors  Do  Give  Grant  and  confirm  unto  Mosias  Jones 
one  certain  Tract  or  Parcel  of  Land  containing  one  hundred 
and  thirty  four  Acres  lying  and  being  in  the  County  of  Louisa 
on  the  Branches  of  the  South  Fork  of  Rocky  Creek  and 
bounded  as  foUoweth  to  wit: 

"BEGINNING  at  Henry  Bunch  his  Corner  of  two  white 
Oaks  and  Hiccory  by  the  side  of  a  small  Branch  issuing  into 
the  North  Fork  of  the  said  Creek  Thence  South  eighty  Degrees 
West  at  one  hundred  and  eighty  four  Poles  the  South  Fork  of 
the  said  Creek  continued  forty  Poles  to  the  said  Jones  his  two 
Corner  Pines  thence  on  his  Line  South  seventy  one  Degrees 
East  at  fifty  two  Poles  the  Creek  continued  one  hundred  and 
eighty  eight  Poles  to  his  Corner  shrubby  white  oak  Thence  on 
his  Line  South  nineteen  Degrees  West  one  hundred  and  sixty 
Poles  to  his  Corner  Pine  Thence  North  eighty  four  Degrees 
East  one  hundred  and  thirty  Poles  to  a  Corner  of  several 
marked  Trees  in  Henry  Bunch's  Line  Thence  on  his  Line 
North  sixty  Degrees  West  thirty  five  Poles  to  his  Corner  Oak 
Thence  on  his  Line  North  thirty  Degrees  West  sixty  two  Poles 
to  his  Corner  Pine  Thence  on  his  Line  North  five  Degrees 
West  two  hundred  and  sixteen  Poles  to  the  Beginning.  WITH 
ALL  Woods  Underwoods  Swamps  Marshes  Lowgrounds 
Meadows  Feedings  and  his  due  share  of  all  Veins  Mines  and 
Quarries  as  well  discovered  as  not  discovered  within  the 
Bounds  aforesaid  and  being  Part  of  the  said  Quantity  of  one 
hundred  and  thirty  four  Acres  of  Land  and  the  Rivers  Waters 
and  Water  Courses  therein  contained  together  with  the  Privi- 
leges of  Hunting  Hawking  Fishing  Fowling  and  all  other 
Profits  Commodities  and  Hereditaments  whatsoever  to  the 
same  or  any  Part  thereof  belonging  or  in  any  wise  apper- 
taining. TO  HAVE  HOLD  possess  and  enjoy  the  said  Tract 
or  parcel  of  Land  and  all  other  the  before  granted  Premises 
and  every  Part  thereof  with  their  and  every  of  their  Appur- 
tenances unto  the  said  Mosias  Jones  and  to  his  Heirs  and  As- 
signs for  ever  to  the  only  Use  and  Behoof  of  him  the  said 
Mosias  Jones  his  Heirs  and  Assigns  for  ever.  TO  BE  HELD 
of  us  our  Heirs  and  Successors  as  of  our  Manner  of  East 
Greenwich  in  the  County  of  Kent  in  free  and  common  Soccage 
and  not  in  Capite  or  by  Knights  Service  YIELDING  AND 
PAYING  unto  us  our  Heirs  and  Successors  for  every  fifty 
Acres  of  Land  and  so  proportionably  for  a  lesser  or  greater 
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Quantity  than  fifty  Acres  the  Fee  Rent  of  one  Shilling  yearly 
to  be  paid  upon  the  Feast  of  Saint  Michael  the  Arch  Angel 
and  also  cultivating  and  improving  three  Acres  Part  of  every 
fifty  of  the  Tract  above  mentioned  within  three  years  after 
the  Date  of  thes  Presents  PROVIDED  always  that  if  three 
Years  of  the  said  Fee  Rent  shall  at  any  Time  be  in  arrear  and 
unpaid  or  if  the  said  Mosias  Jones  his  Heirs  or  Assigns  do 
not  within  the  Space  of  three  Years  next  coming  after  the 
Date  of  these  Presents  cultivate  and  improve  three  Acres  Part 
of  every  fifty  of  the  Tract  abovementioned  then  the  Estate 
hereby  granted  shall  cease  and  be  utterly  determined  and  there- 
after it  shall  and  may  be  lawful  to  and  for  us  our  Heirs  and 
Successors  to  grant  the  same  Lands  and  Premises  with  the 
Appurtenances  unto  such  other  Person  or  Persons  as  we  our 
Heirs  and  Successors  shall  think  fit.  IN  WITNESS  where- 
of we  have  caused  these  our  Letters  Patent  to  be  made.  WIT- 
NESS our  trusty  and  welbeloved  Robert  Dinwiddle  Esq.  our 
Lieutenant  Governor  and  Commander  in  Chief  of  our  said 
Colony  the  twenty  fourth  Day  of  October  one  thousand  seven 
hundred  and  fifty  two  In  the  twenty  sixth  Year  of  our  Reign. 

ROBT.    DiNWIDDIE." 

FRANCIS  FAUQUIER,  GOVERNOR 

Francis  Fauquier  succeeded  Governor  Dinwiddie,  February 
10,  1758,  and  acted  Governor  till  1767. 

[Governor  Fauquier's  patent  to  William  Wood  of  September 
25,  1762.] 

Patent  Book  35,  page  1. 

"GEORGE  the  Third  by  the  Grace  of  God  of  Great  Britain 
France  and  Ireland  King  Defender  of  the  Faith  &c.  TO  ALL 
TO  WHOM  these  presents  shall  come  Greeting.  KNOW  YE 
that  for  divers  good  Causes  and  Considerations  but  more  Es- 
pecially for  and  in  Consideration  of  the  Sum  of  THIRTY 
FIVE  SHILLINGS  of  good  and  Lawful  Money  for  our  Use 
paid  to  our  Receiver  General  of  our  Revenues  in  this  our 
Colony  and  Dominion  of  Virginia  WE  HAVE  Given  Granted 
and  Confirmed  and  by  these  presents  for  us  our  Heirs  and 
Successors  DO  GIVE  Grant  and  Confirm  unto  William  Wood 
One  Certain  Tract  or  Parcel  of  Land  Containing  three  hun- 
dred and  forty  Acres  Lying  and  being  in  the  County  of  Hali- 
fax on  the  Branches  of  Childry  Creek  and  Bounded  as  follow- 
eth    (to   wit)    BEGINNING  at   Benjamin   Hubbards   corner 
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white  Oak  on  the  upper  side  of  the  North  branch  of  Bentleys 
fork  thence  on  his  line  South  thirty  seven  Degrees  West  one 
hundred  and  two  poles  crossing  the  South  branch  of  Bentleys 
fork  several  times  to  a  White  Oak  thence  on  Edward  Hubbards 
Line  South  seventy  one  Degrees  West  one  hundred  and  forty 
two  poles  to  a  pine  South  twenty  Degrees  West  three  hundred 
and  two  poles  crossing  three  branches  to  a  White  Oak  South 
fifty  Degrees  West  fifty  poles  to  a  White  Oak  thence  on  Joseph 
Collin's  line  North  forty  five  Degrees  West  one  hundred  and 
sixteen  poles  to  a  Red  Oak  thence  on  Martins  Line  North 
Eighty  two  degrees  East  sixty  two  poles  to  a  White  Oak 
North  twenty  degrees  East  two  hundred  ninety  four  poles 
crossing  Bentley's  fork  to  a  pine  thence  new  lines  North 
thirteen  Degrees  West  one  hundred  and  two  poles  to  pointers 
in  the  said  Martins  line  thence  on  his  line  North  sixty  seven 
degrees  East  two  hundred  and  four  poles  to  a  pine  thence  on 
John  Trimbles  line  South  fifty  three  degrees  East  one  hundred 
thirty  four  poles  to  the  Beginning  WITH  ALL  Woods  Under- 
woods Swamps  Marshes  Lowgrounds  Meadows  Feedings  and 
his  due  share  of  all  Veins  Mines  and  Quarries  as  well  dis- 
covered as  not  discovered  within  the  Bounds  aforesaid  and 
being  part  of  the  said  Quantity  of  three  hundred  and  forty 
Acres  of  Land  and  the  Rivers  Waters  and  Water  Courses 
therein  Contained  together  with  the  privileges  of  Hunting 
Hawking  Fishing  Fowling  and  all  other  profits  Commodities 
and  Hereditaments  whatsoever  to  the  same  or  any  part  there- 
of belonging  or  in  any  wise  appertaining.  TO  HAVE  HOLD 
Possess  and  Enjoy  the  said  Tract  or  parcel  of  Land  and  all 
other  the  before  granted  premises  and  every  part  thereof  with 
their  and  every  of  their  Appurtenances  unto  the  said  William 
Wood  and  to  his  Heirs  and  Assigns  for  ever  To  the  only  Use 
and  behoof  of  him  the  said  William  Wood  his  Heirs  and  As- 
signs for  ever.  TO  BE  HELD  of  us  our  Heirs  and  Succes- 
sors as  of  our  Manor  of  East  Greenwich  in  the  County  of  Kent 
in  free  and  Common  Soccage  and  not  in  Capite  or  by  Knights 
Service  YIELDING  AND  PAYING  unto  us  our  Heirs  and 
Successors  for  every  Fifty  Acres  of  Land  and  so  proportion- 
ably  for  a  lesser  or  greater  Quantity  than  fifty  Acres  the  Fee 
Rent  of  One  Shilling  Yearly  to  be  paid  upon  the  Feast  of  Saint 
Michael  the  Archangel  and  also  Cultivating  and  Improving  three 
Acres  part  of  every  fifty  of  the  Tract  above  mentioned  within 
three  Years  after  the  Date  of  these  presents  PROVIDED  al- 
ways that  if  three  Years  of  the  said  Fee  Rent  shall  at  any  time 
be  in  Arrear  and  unpaid  or  if  the  said  William  Wood  his  Heirs 
or  Assigns  do  not  within  the  space  of  three  Years  next  coming 
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after  the  date  of  these  presents  Cultivate  and  Improve  three 
Acres  part  of  every  fifty  of  the  Tract  abovementioned  then  the 
Estate  hereby  Granted  shall  cease  and  be  Utterly  determined  and 
thereafter  it  shall  and  may  be  Lawful  to  and  for  us  our  Heirs 
and  Successors  to  grant  the  same  Lands  and  premises  with  the 
Appurtenances  unto  such  other  person  or  persons  as  we  our 
Heirs  and  Successors  shall  think  fit.  IN  WITNESS  where- 
of We  have  Caused  these  our  Letters  Patent  to  be  made.  WIT- 
NESS our  Trusty  and  Welbeloved  Francis  Fauquier  Esquire 
our  Lieutenant  Governor  and  Commander  in  Chief  of  our 
said  Colony  and  Dominion  at  Williamsburgh  under  the  Seal  of 
our  said  Colony  the  Twenty  fifth  day  of  September  One  thou- 
sand seven  hundred  and  sixty  two  In  the  Second  Year  of  our 
Reign. 

Francis  Fauquier." 

JOHN  BLAIR,  GOVERNOR 
John  Blair,  as  President  of  the  Council,  succeeded  Governor 
Fauquier  1767,  and  acted  Governor  till  October  24,  1768. 

[President  Blair's  patent  to  Robt.  Johnson  of  April  6,  1768.] 
Patent  Book  37,  page  229. 

"GEORGE  the  Third  by  the  Grace  of  God  of  Great  Britain 
France  &  Ireland  King  Defender  of  the  Faith  &c.  TO  ALL 
TO  WHOM  these  presents  sliall  come  Greeting.  WHEREAS 
by  one  patent  under  the  Seal  of  this  our  Colony  &  Dominion 
of  Virginia  bearing  date  the  tenth  day  of  March  One  thousand 
seven  hundred  and  fifty  six  there  was  granted  unto  Margaret 
Stone  one  certian  Tract  or  Parcel  of  Land  containing  three 
hundred  and  ten  Acres  lying  and  being  then  in  the  County  of 
Albermarle  now  Amherst  on  both  sides  of  Maple  Creek  a 
Branch  of  Pedlar  River  and  Bounded  as  followest,  to  wit : 

"BEGINNING  at  Arthur  Tully's  corner  on  the  South  side 
of  and  near  Maple  Creek  running  thence  new  Lines  North 
sixty  five  Degrees  West  one  hundred  and  eighty  poles  to  a 
pine  North  thirty  Degrees  West  one  hundred  and  twenty  poles 
to  pointers  North  twenty  Degrees  East  one  hundred  and  sixty 
poles  crossing  a  small  Branch  and  a  fork  of  the  Creek  to 
Pointers  South  sixty  seven  and  an  half  Degrees  East  one  hun- 
dred and  eighty  poles  to  Arthur  Tully's  corner  at  pointers 
thence  on  Tully's  Lines  South  two  hundred  and  sixty  poles 
crossing  Maple  Creek  to  the  beginning,  Which  said  tract  or 
parcel  of  Land  was  granted  on  Condition  of  paying  our  Quit- 
rents  and  Cultivating  and  Improving  as  in  the  said  patent  is 
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expressed.  AND  WHEREAS  the  said  Margaret  Stone  hath 
failed  to  pay  such  Ouitrents  and  Robert  Johnson  hath  made 
humble  suit  to  our  Lieutenant  Governor  and  Commander  in 
Chief  of  our  said  Colony  and  Dominion  and  hath  obtained  a 
Grant  for  the  same  THEREFORE  KNOW  YE  that  for 
divers  good  Causes  and  Considerations  but  more  especially  for 
and  in  Consideration  of  the  Sum  of  THIRTY  FIVE  SHILL- 
INGS of  good  and  Lawful  Money  for  our  use  paid  to  our 
Receiver  General  or  our  Revenues  in  this  our  said  Colony  and 
Dominion  WE  HAVE  Given  Granted  and  Confirmed  and  by 
these  presents  for  us  our  Heirs  and  Successors  Do  give  grant 
and  confirm  unto  the  said  Robert  Johnson  and  to  his  Heirs 
and  Assigns  for  ever  all  the  said  Tract  or  parcel  of  Land  and 
every  part  and  parcel  thereof.  WITH  ALL  &c.  TO  HAVE 
HOLD  &c.  TO  BE  HELD  &c.  YIELDING  &  PAYING  &c. 
Trusty  and  welbeloved  John  Blair  Esquire  President  of  our 
Trusty  and  welbeloved  John  Blair  Esquire  President  of  our 
Council  and  Commander  in  Chief  of  our  said  Colony  and  Do- 
minion at  Williamsburgh  under  the  Seal  of  our  said  Colony  the 
Sixth  day  of  April  one  thousand  seven  hundred  and  sixty- 
eight  In  the  Eight  Year  of  our  Reign. 

John  Blair." 

NORBORNE  BERKELEY,  BARON  DE  BOTETOURT, 
GOVERNOR 

Norborne  Berkeley,  Baron  de  Botetourt,  succeeded  John 
Blair,  April  6,  1769,  and  acted  Governor  till  sometime  in  1770. 

[Botetourt's  patent  to  John  Busby  of  May  12,  1770.] 
Patent  Book  39,  page  1. 

"GEORGE  the  Third  by  the  Grace  of  God  of  Great  Britain 
France  &  Ireland  King  Defender  of  the  Faith  &c.  TO  ALL 
TO  WHOM  these  presents  shall  come  Greeting  KNOW  YE 
that  for  divers  good  causes  and  considerations  but  more  espe- 
cially for  and  in  Consideration  of  the  Sum  of  TWENTY 
SHILLINGS  of  good  and  lawful  money  for  our  Use  paid  to 
our  Receiver  General  of  our  Revenues  in  this  our  Colony  and 
Dominion  of  Virginia  WE  HAVE  given  granted  and  con- 
firmed and  by  these  presents  for  us  our  heirs  &  Successors  Do 
give  grant  and  confirm  unto  John  Busby  one  certain  tract  or 
parcel  of  Land  containing  two  hundred  acres  lying  and  being 
in  the  County  of  Lunenburg  on  both  sides  of  Great  Buffaloe 
Creek  and  bounded  as  followeth,  to  wit,  BEGINNING  at  a 
red  oak  on  Henry  Green's  line  thence  off  South  twenty  five 
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and  an  half  degrees  West  one  hundred  and  eighty  two  poles  to 
Pointers  on  William  Griffin's  line  thence  on  the  same  North 
eighty  one  and  an  half  Degrees  East  one  hundred  and  twenty 
two  Poles  crossing  great  Buffaloe  to  his  white  Oak  thence  the 
same  Course  one  hundred  &  forty  four  Poles  to  an  Ash  on  a 
Drain  North  one  hundred  &  thirty  two  poles  to  a  little  black 
Jack  South  eighty  seven  degrees  and  a  quarter  West  ninety 
two  poles  to  a  white  oak  close  to  Green  red  Oak  Corner  thence 
the  same  Course  ninety  six  poles  crossing  the  Creek  to  the  Be- 
ginning. WITH  ALL  WOODS  Under  Woods  Swamps 
Marshes  Low  grounds  Meadows  Feedings  and  his  due  share 
of  all  Veins  Mines  and  Quarries  as  well  discovered  as  not  dis- 
covered within  the  bounds  aforesaid  and  being  part  of  the  said 
Quantity  of  two  hundred  acres  of  Land  and  the  Rivers  Waters 
&  Water  courses  therein  contained  together  with  the  privileges 
of  Hunting  Hawking  Fishing  Fowling  and  all  other  profits 
Commodities  and  Hereditaments  whatsoever  to  the  same  or 
any  part  thereof  belonging  or  in  any  wise  appertaining.  TO 
HAVE  HOLD  possess  and  enjoy  the  said  Tract  or  parcel  of 
land  and  all  other  the  before  granted  premises  and  every  part 
thereof  with  their  &  every  of  their  appurtenances  unto  the  said 
John  Busby  and  to  his  Heirs  and  assigns  forever.  To  the  only 
use  and  behoof  of  him  the  said  John  Busby  his  Heirs  and  As- 
signs for  ever.  TO  BE  HELD  of  Us  our  Heirs  and  Succes- 
sors as  of  our  Manor  of  East  Greenwich  in  the  County  of  Kent 
in  free  and  common  Soccage  and  not  in  Capite  or  by  Knights 
Service  YIELDING  AND  PAYING  unto  Us  our  Heirs  and 
Successors  for  every  fifty  acres  of  Land  and  so  proportion- 
ably  for  a  lesser  or  greater  Quantity  than  fifty  acres  the  fee 
Rent  of  one  Shilling  yearly  to  be  paid  upon  the  feast  of  Saint 
Michael  the  Archangel  and  also  Cultivating  &  improving  three 
acres  part  of  every  fifty  of  the  tract  abovementioned  within  three 
years  after  the  date  of  these  presents  PROVIDED  always  that 
if  three  years  of  the  said  fee  rent  shall  at  any  time  be  in  arrear 
and  unpaid  or  if  the  said  John  Busby  his  Heirs  or  Assigns  do 
not  within  the  Space  of  three  years  next  coming  after  the  date 
of  these  Presents  Cultivate  and  Improve  three  acres  of  every 
fifty  of  the  Tract  abovementioned  Then  the  Estate  hereby 
granted  shall  cease  and  be  utterly  determined  and  thereafter 
it  shall  and  may  be  lawful  to  and  for  us  our  Heirs  and  Suc- 
cessors to  grant  the  same  Land  and  premises  with  the  appur- 
tenances unto  such  other  person  or  persons  as  we  our  Heirs 
and  Successors  shall  think  fit.  IN  WITNESS  whereof  we 
have  caused  these  our  Letters  Patent  to  be  made.  WITNESS 
our  Trusty  and  Welbeloved  Norborne    Baron  de  Botetourt  our 
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Lieutenant  and  Governor  General  of  our  said  Colony  and  Do- 
minion at  Williamsburg  under  the  Seal  of  our  said  Colony  the 
twelfth  day  of  May  one  thousand  seven  hundred  and  seventy  in 
the  tenth  year  of  our  Reign. 

Botetourt." 

WILLIAM   NELSON,  GOVERNOR 

William  Nelson,  as  President  of  the  Council,  succeeded  Gov- 
ernor Berkeley  in  1770,  and  acted  Governor  till  August  3,  1771. 

[Governor  Nelson's  patent  to  Jacob  Aberman  of  February 
16,  1771.] 

Patent  Book  39,  page  228. 

"GEORGE  the  Third  &c.  TO  ALL  &c.  KNOW  YE 
that  for  divers  good  Causes  and  Considerations  but  more  espe- 
cially for  and  in  Consideration  of  the  Sum  of  FIFTEEN 
SHILLINGS  of  good  and  lawfull  money  for  our  use  paid  to 
our  Receiver  General  of  our  Revenues  in  this  our  Colony  and 
Dominion  of  Virginia  WE  HAVE  given  granted  and  confirmed 
and  by  these  presents  for  us  our  heirs  and  Successors  DO 
give  and  grant  and  confirm  unto  Jacob  Aberman  one  certain 
tract  or  parcel  of  Land  containing  one  hundred  and  thirty 
seven  acres  lying  and  being  in  the  County  of  Augusta  on  the 
head  of  Canoe  Run  a  branch  of  the  South  fork  of  Potowmack 
and  bounded  as  foUoweth,  to  wit,  BEGINNING  at  a  hickory, 
Black  Oak  and  white  Oak  on  a  line  of  the  Switzer  land  and 
with  the  same  South  eighty  four  Degrees  West  thirty  four 
poles  to  a  hickory  and  Chestnut  Oak,  South  twenty  eight  De- 
grees West  eighty  eight  Poles  to  a  Spanish  Oak  and  Locust 
South  three  Degrees  East  eighty  six  Poles  to  a  Walnut  South 
fifty  one  Degrees  East  one  hundred  and  twenty  Poles  to  a 
Walnut  and  black  oak  North  fifty  eight  Degrees  East  sixty 
eight  Poles  crossing  a  branch  to  three  white  Oaks  North  twenty 
two  Degrees  West  two  hundred  and  twenty  four  Poles  to  the 
Beginning.  WITH  ALL  &c.  TO  HAVE  HOLD  &c.  TO 
BE  HELD  &c.  YIELDING  AND  PAYING  &c.  PRO- 
VIDED &c.  IN  WITNESS  &c.  WITNESS  our  trusty  and 
Welbeloved  William  Nelson  Esquire  President  of  our  Council 
&  Commander  in  Chief  of  our  said  Colony  and  Dominion  at 
Williamsburg  under  the  Seal  of  our  said  Colony  the  sixteenth 
day  of  February  one  thousand  seven  hundred  and  seventy  one 
in  the  eleventh  year  of  our  Reign. 

Wm.  Nelson     P." 
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LORD  DUNMORE,  GOVERNOR 

Lord  Dunmore  succeeded  Governor  Nelson  August  3,  1771, 
and  acted  Governor  till  the  Revolution  in  1775  "when  he  fled". 

[Governor  Dunmore's  patent  to  Joseph  Higginbotham  of 
August  1,  1772.] 

Patent  Book  41,  page  1. 

"GEORGE  the  third  by  the  Grace  of  God  of  Great  Britain 
France  and  Ireland  King  Defender  of  the  Faith  &c.  TO  ALL 
TO  WHOM  these  Presents  shall  come  Greeting  KNOW  YE 
that  for  divers  good  Causes  and  Considerations  but  more 
Especially  for  &  in  Consideration  of  the  Sum  of  TEN  SHIL- 
LINGS of  good  &  Lawful  Money  for  our  use  paid  to  our 
Receiver  General  of  our  Revenues  in  this  our  Colony  &  Do- 
minion of  Virginia  WE  HAVE  given  granted  and  Confirmed 
&  by  these  Presents  for  us  our  Heirs  &  Successors  DO  Give 
Grant  &  Confirm  unto  Joseph  Higginbotham  one  Certain  Tract 
or  Parcel  of  Land  containing  Ninety  nine  Acres  lying  &  be- 
ing in  the  County  of  Amherst  between  the  long  Branch  &  the 
Suck  Run  &  bounded  as  followeth,  to  wit,  BEGINNING  at  a 
Hickory  Corner  to  William  Carrell  in  Edward  Wares  Line 
&  running  thence  on  William  Carrells  Line  North  eighty  four 
Degrees  East  sixty  eight  Poles  to  Pointers  North  forty  six 
Degrees  East  eighteen  Poles  to  a  branch  forty  Poles  to  Point- 
ers North  seventy  eight  Degrees  East  sixty  two  Poles  to  a 
white  Oak,  South  fifty  five  Degrees  East  fifty  nine  Poles  to 
Pointers  in  Aaron  Higginbothams  Line  on  the  bank  of  the 
long  Branch  &  with  his  Line  North  thirty  one  Degrees  East 
twenty  five  poles  to  a  Pine  thence  new  Lines  North  Twenty 
Degrees  West  twenty  six  Poles  to  a  red  Oak,  North  Twenty 
two  Degrees  East  thirty  seven  Poles  to  a  red  Oak  North 
forty  one  Degrees  West  thirty  eight  Poles  to  Pointers  in  Ben- 
jamin Higginbothams  line  &  with  it  due  West  thirty  two  Poles 
to  a  Chestnut,  thence  new  Lines  South  eighty  Degrees  West 
forty  four  poles  to  a  Chestnut  Oak,  North  twenty  Degrees 
West  eleven  Poles  to  a  Hickory  in  his  own  Line  &  with  his 
own  Lines  South  fifty  eight  Degrees  West  fifty  one  Poles  to  a 
Chestnut  North  eighty  two  Degrees  West  forty  two  Poles  to 
an  Ash  Corner  to  Edward  Ware  &  with  his  Line  South  seven- 
teen Degrees  West  one  Hundred  &  eight  Poles  to  the  first 
Station  WITH  ALL  Woods  Under  Woods  Swamps  Marshes 
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Lowgrounds  Meadows  Feedings  &  his  due  share  of  all  Veins 
Mines  and  Quarries  as  well  discovered  as  not  discovered  within 
the  Bounds  aforesaid  &  being  Part  of  the  said  Quantity  of 
Ninety  nine  Acres  of  Land  &  the  Rivers  Waters  and  Water 
Courses  therein  contained  together  with  the  Privileges  of  Hunt- 
ing Hawking  Fishing  Fowling  and  all  other  Profits  Commodi- 
ties &  hereditaments  whatsoever  to  the  same  or  any  part  thereof 
belonging  or  in  any  wise  appertaining.  TO  HAVE  HOLD 
Possess  &  Enjoy  the  said  Tract  or  Parcel  of  Land  and  all 
other  the  before  granted  Premises  &  every  part  thereof  with 
their  and  every  of  their  Appurtenances  unto  the  said  Joseph 
Higginbotham  and  to  his  Heirs  &  Assigns  forever.  To  the 
only  use  &  Behoof  of  him  the  said  Joseph  Higginbotham  his 
Heirs  &  Assigns  forever.  TO  BE  HELD  of  us  our  Heirs 
&  Successors  as  of  our  Manor  of  East  Greenwich  in  the  County 
of  Kent  in  free  &  Common  Soccage  and  not  in  Capite  or  by 
Knights  Service  YIELDING  &  PAYING  unto  us  our  Heirs 
&  Successors  for  every  fifty  Acres  of  Land  &  so  proportionably 
for  a  lesser  or  greater  Quantity  than  fifty  Acres  the  Fee  Rent 
of  one  shilling  Yearly  to  be  paid  upon  the  Feast  of  Saint 
Michael  the  Archangel  and  also  Cultivating  &  Improving  three 
acres  part  of  every  fifty  of  the  Tract  above  mentioned  within 
three  Years  next  coming  after  the  Date  of  these  Presents 
PROVIDED  always  that  if  three  Years  of  the  said  Fee  Rent 
shall  at  any  time  be  in  Arrear  &  Unpaid  or  if  the  said  Joseph 
Higginbotham  his  Heirs  &  Assigns  do  not  within  the  Space 
of  three  Years  next  coming  after  the  Date  of  these  Presents 
Cultivate  &  Improve  three  Acres  part  of  every  fifty  of  the 
Tract  above  mentioned  Then  the  Estate  hereby  Granted  shall 
be  Cease  &  be  Utterly  Determined  &  thereafter  it  shall  &  may 
be  Lawful  to  &  for  us  our  Heirs  and  Successors  to  grant  the 
same  Lands  &  Premises  with  the  Appurtenances  unto  such 
other)  Person  or  Persons  as  we  our  Heirs  &  Successors  shall 
think  fit.  IN  WITNESS  whereof  we  have  Caused  these  our 
Letters  Patent  to  be  made.  WITNESS  our  Trusty  &  Welbe- 
loved  John  Earl  of  Dunmore  our  Lieutenant  &  Governor  Gen- 
eral of  our  said  Colony  &  Dominion  at  Williamsburg  under 
the  seal  of  our  said  Colony  the  first  day  of  August  one  thous- 
and seven  Hundred  &  seventy  two  in  the  twelfth  year  of  our 
Reign. 

Dunmore." 

Peyton  Randolph  was  President  of  the  Convention  March 
and  July  1775 ;  and  Edmund  Pendleton  was  President  of  the 
Convention   December    1775-May    1776,    when    Constitutional 
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Government  succeeded  "the  former  Government"  upon  the 
adoption  of  the  first  Virginia  Constitution  by  unanimous  vote 
June  29,  1776,  under  which  Patrick  Henry  became  the  first 
Governor  of  Virginia  June  29,  1776- June  1,  1779,  from  which 
time  patents  derived  their  validity  from  the  Constitution  and 
Laws  of  Virginia,  and  from  no  other  source. 

We  have  endeavored,  in  this  sketch  of  the  Colonial  Patents, 
to  follow  what  might  be  termed  Gubernatorial  Chronology, 
and  have  referred  to  the  rights  of  Adventurers,  and  to  the 
Head  Right. 

We  are  not  unmindful  that  there  were  other  "rights"  than 
the  Adventurers  and  the  Head  Right. 

Among  these  was  the  Treasury  Right,  which  was  the  pur- 
chase of  so  many  acres  at  so  much  money,  or,  in  other  words, 
the  outright  purchase  of  the  land.  This  Treasury  Right  came 
into  being,  according  to  President  Edmund  Jennings,  in  the 
year  1699,  when  the  Treasury  of  the  Colony  probably  needed 
money  for  the  support  of  the  Government,  and  sold  these  rights 
for  the  purpose  of  raising  revenue.  Whoever  would  pay  the  5 
shillings  should  have  the  same  right  to  take  up  50  acres  of 
land  that  was  given  to  one  who  had  imported  a  person  into  the 
Colony.  It  would  appear  that  this  action  was  first  taken  by 
the  Council  and  was  ratified  by  the  Assembly  in  1705. 

The  Military  Right  was  also  the  basis  of  patents,  land  be- 
ing given  to  those  who  fought  in  the  Colonial  Wars,  usually 
against  the  Indians.  It  is  not  believed,  however,  that  the  lan- 
guage of  the  patents  issued  in  support  of  the  Treasury  Right, 
or  the  Military  Right,  differed  in  any  degree  from  the  con- 
temporaneous patents  issued  in  perfection  of  the  Adventurers 
Right,  or  of  the  Head  Right. 

Following  this  exposition  of  the  Colonial  Patents,  we  shall 
endeavor  to  examine  the  land  grant  system  of  the  Northern 
Neck,  that  great  section  of  Virginia  between  the  Rappahannock 
and  Potomac  Rivers  and  their  head  springs,  after  which  we 
shall  consider  the  legal  effect  and  interpretation  of  both  the 
Colonial  and  Northern  Neck  Patents. 


CHAPTER  FOUR 

The  Islorthern  Neck 

"WY^  turn  now  from  the  sequence  of  Colonial  Patents,  issued 
'^  *  by  the  Crown  Governors,  or  by  their  Deputies,  or  by  the 
Presidents  of  the  Council  in  their  absences,  in  which  sequence 
we  have  included  patents  issued  during  the  Commonwealth 
period,  to  that  vast  domain  between  the  Rappahannock  and  the 
Potomac  Rivers,  and  their  "head  springs",  known  as  the  North- 
ern Neck. 

Charles  the  First  was  beheaded  on  January  30,  1648/9. 

The  axe  of  Cromwell's  headsman  did  not  revoke  Royal  suc- 
cession, nor  change  rights  or  laws  theretofore  existing,  though 
military  force  may,  and  in  this  case  did,  suspend  the  orderly 
Succession  under  British  Law,  and  did  also  suspend  rights 
under  the  Law. 

Charles  the  Second,  the  son  and  legal  successor  to  Charles 
the  First,  in  recognition  of  the  services  rendered,  and  sacrifices 
made  on  behalf  of  his  Father  and  himself,  by  Royal  Charter 
of  September  18,  1649,  granted  Lord  Hopton,  Lord  Culpeper, 
and  others  The  Northern  Neck. 

This  grant  was  suspended  during  the  Commonwealth  Period, 
in  consequence  of  Cromwell's  fleet  ousting  the  Royal  Govern- 
ment in  Virginia. 

During  the  Commonwealth,  1651-1661,  patents  were  issued 
for  lands  in  the  Northern  Neck,  the  same  as  in  any  other  part 
of  Virginia. 

After  the  Restoration  in  1661,  the  Proprietors  asserted  their 
rights  under  the  Charter  of  1649,  which  assertion  and  claim 
led  to  much  controversy  between  the  Colony  and  the  Proprie- 
tors, which  controversy  seems  to  have  been,  in  a  measure,  ended 
by  the  Proprietors  surrendering  their  Charter  of  1649,  and 
taking  out  a  New  Charter  dated  May  8,  1669. 

This  New  Charter  of  1669  contained  a  confirmation  of  Nor- 
thern Neck  titles  granted  by  the  Colony  before  September  29, 
1661,    the    Proprietors,    however,    instead    of    the    Crown    or 
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Colony,  to  receive  the  quitrents  and  be  the  beneficiary  of  all 
escheats.  The  political  jurisdiction  of  the  Colonial  Government 
was  to  extend  to  the  Northern  Neck,  including'  the  Proprietor, 
and  the  title  and  rights  of  the  Proprietor,  in  effect,  were  to 
cover  a  period  of  21  years,  extending  to,  and  ending  May  8, 
1690. 

In  consequence  of  this  New  Charter  the  Colonial  patents  in 
the  Northern  Neck  practically  ceased  in  1669,  though  a  few 
were  issued  thereafter  in  perfection  mostly  of  prior  rights 
accrued,  or  re-issues  of  prior  patents,  mostly  of  the  Common- 
wealth Period.     (Virginia  Land  Grants,  63  and  note.) 

The  controversy  between  the  Proprietors  of  the  Northern 
Neck  and  the  Colony  is  historical  and  finds  its  best  exposition 
in  Virginia  Land  Grants,  by  Hon.  Fairfax  Harrison,  privately 
printed  by  Mr.  Harrison  in  1927,  and  accessible  in  most  of 
the  public  libraries. 

The  earliest  Northern  Neck  Patent,  intended  as  Mr.  Har- 
rison says  to  test  the  powers  of  the  Proprietors,  was  to  Nich- 
olas Spencer  and  John  Washington,  and  embraced  what  is 
now  Mount  Vernon  and  adjoining  land. 

[The  Proprietors'  patent  to  Nicholas  Spencer  and  John 
Washington,  March  1,  1674.] 

Northern  Neck  Patent  Book  5,  page  207. 

"To  all  to  whome  these  present  shall,  come, 

"The  Owners  and  Proprietors,  of  all  that  Tract  and  Terry- 
tory  of  Land  in  Virginia  in  America,  mentioned  in  his  Majtys : 
Letters  Pattent  Under  the  broad  Scale  of  England,  bearing  date 
the  Eigh  day  of  May  in  the  one  and  Twentieth  Year  of  his  now 
Majesty's  reign 

"Send  Greeting  in  our  Lord  God  Everlasing. 

"Know  Yee,  that  by  Vertue  thereof,  and  for  and  in  consider- 
ation of  the  yearly  Rent  &  agreements  hereafter  Expressed  and 
reserved,  Wee  have  Bargained,  Sold,  Released,  and  Confirmed, 
and  doe  by  these  Presents,  under  our  common  Scale ;  Bargain, 
Sell,  release  and  confirm  unto  Coll.  Nicholas  Spencer,  and 
Lieut:  Coll:  John  Washington,  of  Virginia  in  America,  five 
thousd.  acres  of  Land : 

"Situate,  lying  and  being  within  the  said  terry tory  in  the 
County  of  Staffd.  in  the  freshes  of  Potomack  river,  &  near 
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opposite  to  Piscatoway  Indian  town  in  Mariland,  and  near  the 
Land  of  Captn.  Giles  Brent  on  the  north  Side,  and  near  the 
land  Survey'd  for  Mr.  Wm.  Green,  Mr.  Wm.  Dudley,  and 
others  on  the  South  side :  being  a  neck  of  Land,  bounded,  be- 
tweixt  two  Creeks  and  the  main  river ;  on  the  East  pte.  by  the 
sd.  Main  river  of  Potowmack;  on  the  north  pte.  by  a  Creek 
called  by  the  English  Little  Hunting  creek,  and  the  main 
branch  thereof ;  on  the  South  pte.  by  a  Creek,  named  and 
called  by  the  indians,  Epsewassen  Creek,  and  the  main  branch 
thereof,  which  Creek  divides  this  Land  of  Green,  and  Dudley, 
and  others ;  on  the  west  pte.  by  a  right  line  drawn  from  the 
Branches  of  the  aforesd.  Epsewassen,  and  Little  Hunting 
Creeks,  including  the  aforesd.  Quantity, 

"Together  with  all  Woods,  trees.  Underwoods,  profitts  com- 
moditys  Emoluments  and  hereditaments,  whatsoever  thereunto 
belonging  (all  manner  of  mines  of  Gold,  Silver  and  Copper, 
only  Excepted,  and  foreprized.) 

"To  have  and  to  hold,  all  and  Singular  the  prmises  (except 
before  excepted)  to  the  sd  Coll.  Nichs.  Spencer,  and  Lieut. 
Coll.  John  Washington,  their  heirs,  and  assigns  for  ever. 

"Yielding,  and  paying  therefore  Yearly,  and  every  year,  the 
rent  of  four  Shills ;  of  Lawfull  money  of  England,  for  every 
hundd;  acres  and  soe  proportionably,  for  a  Bigger  or  lesser 
Quantity  to  the  Sd.  Proprietors,  our  heirs  and  assigns  for  Ever, 
Upon  the  first  day  of  Novemr.  commonly  called  the  feast  of  all 
Saints,  at  the  Court  house  of  the  County  where  the  sd.  Lands 
are  Scituate,  or  Such  other,  place  within  our  sd.  terrytory,  as 
wee,  or  any  or  either  of  us,  shall  direct  and  appoint  from  time 
to  time ;  the  first  paymt :  thereof  to  be  made  on  the  first  day 
of  Novemr.  now  next  ensueing. 

"Provided,  always  that  if  the  sd.  Coll :  Nicholas  Spencer  and 
Lieut.  Coll.  John  Washington,  their  heirs,  and  assigns  doe 
Yearly  and  every  Year  between  the  feast  day  of  St.  Michael 
the  arch  angel  (September  29)  and  the  first  day  of  November 
pay  or  cause  to  be  pd  unto  us  the  sd.  Proprietors,  our  heirs 
and  assigns  for  ever,  the  Yearly  rent  of  two  Shills :  Sterlg : 
in  Specia  for  every  hundred  acres  and  Soe  proportionately  for 
a  Bigger,  or  lesser  Quantity,  then  it  shall  be  taken  and  accepted 
by  us  the  sd.  proprietors,  our  heirs,  and  assigns  in  full  Satis- 
faction of  the  four  Shills :  above  mentioned, 

"Provided,  that  if  the  sd.  Coll.  Nicholas  Spencer  and  Lieut. 
Coll.  John  Washington,  their  heirs,  and  assigns  shall  not  plant 
or  Seat  the  sd.  Lands,  or  cause  the  Same  to  be  planted,  or 
Seated,  within  the  term  of  three  Years,  next  ensuing,  the  date 
hereof,   that  then  this   Grant   &  everything  herein  contained 
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shall  be  void  and  Null  to  all  Intents  and  purposes  whatsoever, 
as  if  the  Same  had  never  been  made. 

"And  lastly  'tis  agreed,  that  this  Grant  be  Registered  in  due 
form  in  Virginia  aforesd,  by  the  said  Coll  Spencer  and  Lieut. 
Coll  John  Washington,  or  their  Assigns,  before  the  first  day 
of  November,  now  next  ensuing. 

"In  witness  whereof  wee  the  sd.  Proprietors  have  hereunto 
affixed  our  Common  Seal  and  caused  the  same  to  be  Counter 
signed  by  one  or  more  of  us,  in  the  name  of  the  rest  this  first 
day  of  March  in  the  27th  year  of  the  reign  of  our  Sovereign 
Lord  King  Charles,  the  Second,  Annoq:  Domini.  1674. 

Tho.  Culpeper 
Antho.   Trethewy." 

The  phraseology  and  legal  effect,  if  any,  of  this  grant  upon 
the  "Waters  of  the  State"  will  be  reserved  for  future  discus- 
sion herein. 

Attention  is,  however,  called  to  the  language  of  the  grant 
which  conveyed  land,  together  with  all  wood,  trees,  under- 
liipods,  proffitts,  commoditys,  emolumtts,  and  hereditmiunts, 
whatsoever,  etc. 

In  the  creation  of  the  Brent  Town  Manor,  January  10, 
1686,  the  Charter  of  1669  is  recited: 

"together  with  the  particulars  of  the  grant  including  'the 
rivers  themselves',  while  in  the  grant  of  the  30,000  acres  of 
land  to  Brent  and  his  associates  there  is  included  'all  woods, 
underwoods,  timber  &  trees,  ways,  Water  Courses,  ponds,  pools, 
Waters,  fishings  Streams  Creeks  Deer  Wild  Beasts  and  Fowl, 
etc'." 

This  patent  is  exceptional,  both  in  its  evident  purposes  and 
its  phraseology,  and  is  here  set  out  in  full : 

[Lord  Culpeper's  patent  to  George  Brent,  et  als,  of  January 
11,  1686  O.  S.] 

Virginia  Land  Grants,  page  70. 

"This  Indenture  made  the  Tenth  day  of  January  Annoq  Dom 
1686  and  in  the  second  Year  of  the  Reign  of  our  Sovereign 
Lord  James  the  second  by  the  Grace  of  God  of  England  Scot- 
land France  and  Ireland  King  Defender  of  the  ffaith  &c  be- 
tween the  Right  Honourable  Thomas  Lord  Culpeper   Baron 
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of  Thoresway  in  the  Kingdom  of  England  of  the  one  part 
and  George  Brent  of  Woodstock  of  Stafford  County  in  his 
Majestys  Colony  of  Virginia  upon  the  Continent  of  America; 
Richard  ffoote  of  the  City  of  London,  Merchant ;  Nicholas 
Hayward  of  the  same  City,  Notary  Publick ;  and  Robert  Bris- 
tow  of  the  same  City,  Merchant,  of  the  other  part. 

"Whereas  our  late  Sovereign  Lord  King  Charles  the  Second 
by  his  Letters  Patents  under  the  Great  Seal  of  England  bear- 
ing date  at  Westminster  the  8th  day  of  May  in  the  one  & 
twentieth  Year  of  His  Reign  Annoq  Dom  1669  did  for  the 
Consideration  therein  Expressed  give  grant  and  Confirm  unto 
Henry  then  Earl  of  St.  Albans  John  Lord  Berkley  of  Stratton 
&  Sir  William  Moreton  Knight  then  one  of  the  Justices  of 
the  King's  Bench  and  John  Threthewy  Esq.  their  Heirs  and 
Assigns  for  ever 

"All  that  entire  Tract  Territory  or  parcell  of  Land  scituate 
Lying  and  being  in  America  &  bounded  by  and  within  the 
Heads  of  the  Rivers  Tappahanock  als  Rappahanock  and  Quiri- 
ough  or  Potowmack  Rivers  &  Courses  of  the  said  Rivers  as 
they  were  commonly  called  or  known  by  the  Inhabitants  & 
discriptions  of  those  parts  &  Cheaseapeck  Bay  together  with 
the  Rivers  themselves  and  all  the  Islands  within  the  Banks 
of  those  Rivers  &  all  Woods  under  Woods  Timber  and  Trees, 
ways  Waters  rivers  ponds  pools  watercourses  fishings  Streams 
havens  ports  harbours  Creeks,  Wreckes  of  sea  fish,  Royal 
Deer  wild  Beasts  &  Fowl  of  what  Nature  or  kind  soever,  mines 
of  Gold  &  Silver  tinn  Iron  Copper  Quarries  of  stone  and  Coale 
which  then  were  or  at  any  time  hereafter  shou'd  be  had,  com- 
ing being.  Arising  renewing  accruing  found  or  taken  within  the 
bounds  or  precincts  aforesaid  together  with  the  Royalties  of 
Hawking  &  Hunting  for  themselves  their  Heirs  and  Assigns 
Servants  and  Tenants  in  and  upon  the  Lands  &  premisses 
aforesaid  &  upon  every  part  &  parcel  thereof  saving  excepting 
and  Reserving  unto  his  said  Majesty  his  Heirs  &  successors 
one  full  fifth  part  of  all  Gold  Mines  &  Gold  Oar  thereafter  to 
be  had  &  one  full  tenth  part  of  all  Silver  Oar  thereafter  to  be 
had  and  found  upon  the  said  Territory  or  tract  of  Land, 

"To  have  hold  &  Enjoy  all  the  said  Entire  tract  territory  or 
portion  of  Land  &  all  &  singular  the  premisses  with  their  and 
every  of  their  appurtenances  (except  before  Excepted)  to  the 
said  Henry  Earl  of  St.  Albans  John  Lord  Berkley  Sir.  Wil- 
liam Moreton  &  John  Trethewy  their  Heirs  &  Assigns  for 
Ever  to  their  only  Use  &  behoof  &  to  no  other  Use  intent  or 
purpose  Whatsoever  Yielding  &  paying  therefore  Yearly  at  the 
ffeast  of  St.  John  Baptist  to  our  said  Sovereign  Lord  his  Heirs 
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&  Successors  the  sum  of  Six  pounds  thirteen  Shillings  &  four 
pence  at  James  Town  in  Virginia  in  Lieu  of  all  service  &  De- 
mands whatsoever,  With  power  to  sell  &  alien  all  the  premisses 
or  any  part  thereof  to  be  holden  of  the  said  Grantees  as  of 
any  of  their  Manors  in  free  &  common  Soccage  in  fealty  only 
&  by  suit  of  Court  or  by  any  other  Lawfull  Tenure  or  Tenures 
used  within  the  Kingdom  of  England  Under  &  Subject  to 
severall  provisoes  Conditions  &  Agreements  therein  mentioned 
as  in  &  by  the  said  Letters  patents,  wherein  are  divers  other 
Gifts  Grants  powers  priviledges  &  immunities,  relation  being 
thereunto  had,  more  fully  and  at  large  it  doth  &  may  appear, 
and, 

"Whereas  the  Right  title  and  Interest  of  in  and  to  the  said 
Lands  and  premisses  is  by  Deed  Intoll'd  and  other  sufficient 
Conveyances  in  the  Law  Vested  and  come  unto  the  said  Thomas 
Lord  Culpeper  who  is  become  Sole  Owner  thereof  to  him  and 
his  Heirs  for  Ever 

"Now  this  Indenture  Witnesseth  that  the  said  Thomas  Lord 
Culpepper  for  and  in  Consideration  of  a  Competent  Sum  of 
Lawfull  Money  of  England  to  him  in  hand  paid  at  and  before 
the  sealing  and  Delivery  hereof  by  the  said  George  Brent 
Richard  Foote  Nicholas  Hayward  and  Robert  Bristow  the 
Receipt  whereof  the  said  Thomas  Lord  Culpeper  doth  hereby 
Acknowledge  and  himself  to  be  therewith  paid  &  satisfied  and 
for  and  in  Consideration  of  the  Rents  Covenants  Conditions 
and  agreements  hereinafter  Contained  on  the  part  and  behalf 
of  the  said  George  Brent  Richard  Foote  Nicholas  Hayward  and 
Robert  Bristow  their  Heirs  and  Assigns  to  be  paid  done  &  per- 
formed and  for  other  Good  Considerations  the  said  Thomas 
Lord  Culpeper  thereunto  moving  hath  granted  bargained  Sold 
releas'd  &  Confirmed  and  by  these  presents  Doth  grant  bar- 
gain sell  release  &  Confirm  unto  the  said  George  Brent  Richard 
Foote  Nicholas  Hayward  and  Robert  Bristow  their  Heirs  and 
Assigns  for  Ever 

"All  that  Tract  Territory  or  parcel  of  Land  Containing  by 
Estimation  thirty  thousand  Acres  be  the  same  more  or  less 
Scituate  lying  and  being  in  or  near  the  said  County  of  Stafford 
in  Virginia  aforesaid  Between  the  Courses  of  the  said  Two 
Rivers  Rappahanock  &  Potowmack  backwards  at  least  six 
Miles  Distant  from  the  said  Main  Rivers  and  from  any  Land 
already  seated  and  inhabited  and  upon  and  Between  the  South 
west  and  North  east  Branches  of  Ocaquan  Creek  and  from 
thence  towards  the  Mountaines  some  part  or  parcel  of  the  said 
Tract  of  Land  being  now  or  late  in  the  Tenure  or  Occupation 
of  the  said  George  Brent  Richard  Foote  Nicholas  Hayward 
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and  Robert  Bristow  or  some  of  them,  their  or  some  or  one  of 
their  Under  tenants  or  Assigns ;  and  the  said  Granted  Tract 
Territory  or  parcel  of  Land  being  part  of  the  said  Tract  Terri- 
tory or  parcell  of  Land  Granted  or  Mentioned  to  be  granted  by 
the  said  recited  Letters  patents. 

"And  all  Woods  Under  Woods  Timber  &  Trees  ways  Water 
Courses  ponds  pools  Waters  fishings  Streams  Creeks  Deer 
Wild  Beasts  and  Fowl  of  what  nature  or  kind  soever  and  all 
Quarries  of  stone  and  Coal  which  now  are  or  at  any  time  here- 
after shall  be  had  coming  being  arising  and  renewing  Accruing 
found  or  be  taken  within  the  Bounds  precincts  or  Limits  of 
the  Lands  hereditaments  and  premises  above  mentioned  or 
intended  to  be  hereby  Granted  &  Conveyed  and  all  and  singular 
Rights  Royalties  proffits  perquisites  Emoluments  Tenements 
and  Hereditaments  whatsoever  in  the  said  Recited  Letters  pat- 
ents mentioned  or  Contained  or  which  can  or  may  be  taken 
held  used  or  Enjoyed  to  and  with  the  Lands  and  premisses 
abovementioned  or  intended  to  be  hereby  Granted  and  Con- 
vey'd  or  any  part  thereof,  and  the  Reversion  and  Reversions, 
Remainder  &  Remainders  Issues  and  profits  of  all  and  sin- 
gular Lands  hereditaments  and  promises  herein  before  Granted 
or  mentioned  to  be  Granted  and  of  Every  part  and  parcel  there- 
of and  all  the  Estate  Right  title  interest  possession  property 
Claim  and  Demand  whatsoever  of  the  said  Thomas  Lord 
Culpeper  of  in  or  to  the  same  or  any  part  or  parcel  thereof 

"Except  &  alwaies  reserved  unto  the  said  Thomas  Lord  Cul- 
peper his  Heirs  &  Assigns  out  of  this  present  Grant  all  Mines 
of  Gold  Silver  Copper  tinn  &  Lead  with  Liberty  to  digg  take 
and  carry  away  the  same. 

"To  have  and  to  hold  the  said  Lands  heriditaments  &  prem- 
isses before  in  and  by  these  presents  Granted  or  mentioned  or 
Intended  to  be  granted  and  Conveyed  with  their  &  every  of 
their  Rights  members  &  appurtenances  and  every  part  and 
parcel  thereof  Except  before  Excepted  Unto  the  said  George 
Brent,  Richard  Foote  Nicholas  Hayward  and  Robert  Bristow 
their  Heirs  and  Assigns  to  the  only  proper  Use  and  Behoof 
of  the  said  George  Brent  Richard  Foote  Nicholas  Hayward 
and  Robert  Bristow  and  of  their  Heirs  and  Assigns  for  ever. 

"Yeilding  and  paying  therefore  Yearly  unto  the  said  Thomas 
Lord  Culpeper  his  Heirs  and  Assigns,  from  and  after  the 
fifeast  day  of  S.  Michael  the  Arch  Angel  next  ensuing  the 
Date  hereof,  the  Sum  of  thirty  pounds  of  Lawfull  Money  of 
England  at  the  Insureance  Office  upon  the  Royal  Exchange 
London  aforesaid,  at  two  ffeasts  in  the  Year,  that  is  to  say 
St.  Michael  the  Arch  Angel  and  the  Anunciation  of  the  Blessed 
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Virgin  Mary,  by  even  and  equal  portions ;  the  first  payment 
thereof  to  be  made  upon  the  ffeast  of  the  Anunciation  of  the 
Blessed  Virgin  Mary  which  shall  be  in  the  Year  of  our  Lord 
God  1688. 

"Provided  always  that  it  shall  &  may  be  lawfull  to  and  for 
the  said  Thomas  Lord  Culpepper  his  Heirs  and  Assigns  within 
the  space  of  seven  Years  now  next  Ensuing  to  Survey  and 
measure  the  said  Granted  Lands  &  premises  and  if  upon  a  due 
Survey  and  admeasurement  to  be  made  within  the  time  afore- 
said there  shall  be  any  over  plus  of  Land  above  the  said  Thirty 
thousand  Acres  hereby  intended  to  be  granted  that  then  there 
shall  be  yielded  &  paid  Yearly  and  every  Year  from  the  said 
Ifeast  of  St.  Michael  the  Arch  Angel  which  shall  be  in  the 
Year  of  our  Lord  1687  for  Ever  unto  the  said  Thomas  Lord 
Culpepper  His  Heirs  and  Assigns  the  Sum  of  two  shillings 
of  Lawful  Money  of  England  for  every  One  hundred  Acres 
of  such  overplus  Land  and  after  and  according  to  the  same 
Rate  for  a  Greater  or  Lesser  Quantity  than  one  hundred  Acres 
thereof  to  be  paid  at  the  place  and  on  the  ffeasts  aforesaid  by 
Even  and  equal  proportions 

"Provided  also  that  if  upon  the  said  Survey  and  admeasure- 
ment the  said  Granted  Lands  &  premises  shall  happen  to  be 
deficient  and  wanting  in  the  said  Measure  of  thirty  Thousand 
acres  then  there  shall  be  abated  and  allowed  Yearly  from  the 
said  Feast  of  St.  Michael  the  Arch  Angel  which  shall  be  in 
the  Year  1687  for  Ever  out  of  the  said  Yearly  Rent  of  thirty 
Pounds  hereby  Reserved  the  Sum  of  two  Shillings  of  Lawfull 
Money  of  England  for  every  One  hundred  Acres  of  Deficient 
Land  and  after  and  according  to  the  same  rate  for  a  Greater 
or  lesser  Quantity  than  an  hundred  acres  thereof  to  be  abated 
and  allowed  at  the  ffeasts  aforesaid  by  even  and  equal  pro- 
portions 

"Provided  also  that  the  Lands  and  premisses  hereby  Granted 
and  Conveyed  shall  be  only  Charged  and  Liable  to  pay  the  said 
Yearly  Rent  of  Thirty  Pounds  and  that  none  of  the  persons 
of  them  the  said  George  Brent  Richard  Foote  Nicholas  Hay- 
ward  and  Robert  Bristow  nor  of  their  respective  heirs  Exrs 
or  Admrs  or  any  of  them  shall  be  any  ways  Charged  or  In- 
cumber'd  with  the  payment  thereof  or  any  part  thereof 

"Provided  always  that  if  it  shall  happen  that  the  said  Yearly 
Rent  of  thirty  pounds  or  any  part  thereof  to  be  behind  or  un- 
paid by  the  space  of  six  Calendary  Months  next  after  Either 
of  the  fiteasts  aforesaid  whereon  the  same  ought  to  be  paid 
as  aforesaid  being  lawfully  Demanded  that  then  there  shall  be 
forfeited  and  paid  unto  the  said  Thomas  Lord  Culpeper  his 
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Heirs  &  Assigns  for  every  such  default  the  sum  of  five  pounds 
of  Lawfull  Money  of  England  (nomine  poene) 

"And  if  the  said  yearly  Rent  of  Thirty  Pounds  and  the  said 
Nomine  poene  of  five  pounds  shall  be  behind  and  unpaid  by 
the  space  of  nine  Months  next  after  either  of  the  ffeasts  afore- 
said, that  then  it  shall  and  may  be  lawfull  to  and  for  the  said 
Thomas  Lord  Culpeper  his  Heirs  and  Assigns  into  the  said 
Granted  Lands  and  premisses  or  into  any  part  or  parts  thereof 
to  Enter  and  to  have  hold  &  enjoy  the  same  and  to  take  and 
Receive  the  Rents  issues  and  profitts,  thereby  to  raise  satisfy 
and  pay  the  said  Rent  and  Nomine  poene  and  every  part  there- 
of and  all  arrears  thereof  and  all  Costs  Charges  &  Damages 
concerning  the  same  and 

"Lastly  it  is  declared  &  agreed  by  &  between  the  said  George 
Brent  Richard  Foote  Nicholas  Hayward  and  Robert  Bristow 
for  them  and  their  Heirs  that  they  will  from  henceforth  stand 
and  be  seized  of  all  the  said  Granted  or  mentioned  to  be 
Granted  Lands  Heriditaments  and  premisses  with  their  appur- 
tenances to  and  for  the  several  and  Equal  Use  and  benefit 
of  them  the  said  George  Brent  Richard  Foote  Nicholas  Hay- 
ward  and  Robert  Bristow  and  of  their  several  respective  Heirs 
&  Assigns  for  Ever  as  Tenants  in  Common  and  not  as  joint 
Tenants  without  any  advantage  to  be  had  or  taken  by  them 
or  any  of  them  by  right  of  Survivorship  by  reason  of  their 
joint  Estate  in  the  premises, 

"In  witness  whereof  the  parties  above  named  to  these  present 
Indentures  Interchangeably  have  set  their  Hands  &  Seals  the 
day  &  Year  first  above  Written. 

Tho  Culpeper, 

"Sealed  with  his  Seal  under  Appendix  Recogn.  p.  prefat, 
Thoma  Dom.  Culpepper  11th  die  January  1686  Coram  me 
Mgro  Cancae : 

Ja  Astry 

"Sealed  &  Delivered  by  the  within  named  Thos  Lord  Cul- 
pepper in  presence  of  us 

Wm,  Norrington 

Mark  Alder 

Phineas  Barbinett 

Ant  Wright,  Nrius  Pubius 

"This  Deed  of  State  was  Acknowledged  in  the  County  Court 
of  Stafford  by  Mr.  William  Fitzhugh  attorney  of  the  within 
named  Thomas  Lord  Culpepper  unto  the  Within  named  Capt. 
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Geo.  Brent  Mr.  Richard  Foote  Nicholas  Hayward  and  Robert 
Bristow  this  13th  day  of  July  Anno  Dom,  1687  and  was  then 
Recorded. 

Cop:  Test: 

Thos.  Claiborne  CI  Cur." 

The  Charter  of  1669  to  Lord  Culpeper  granted  an  estate 
described  to  be 

"All  that  entire  tract,  territory  or  parcel  of  land,  situate  &c. 
and  bounded  by,  and  imthin  the  heads  of  the  rivers  Tappa- 
hannock  &c.  together  with  the  rivers  themselves ,  and  all  the 
islands  &c.  and  all  woods,  underwoods,  timber  &c.  mines  of 
gold  and  silver,  lead,  tin,  &c.  and  quarries  of  stone  and  coal 
&c.  to  have,  hold  and  enjoy  the  said  tract  of  land  &c.  to  the 
said  (Patentees)  their  heirs  and  assigns  forever,  to  their  only 
use  and  behoof,  and  to  no  other  use,  intent  or  purpose  what- 
soever." 

The  Crown  reserved  a  certain  rent  "in  lieu  of  all  services 
and  demands  whatsoever",  and  also  reserved  l/5th  part  of  all 
gold  and  1/lOth  part  of  all  silver  mines. 

The  Charter,  however,  reserved  to  the  Governor,  Council, 
and  Assembly  of  Virginia  the  exclusive  authority  in  all  the 
military  concerns  of  the  granted  territory  and  the  power  to 
impose  taxes  on  the  persons  and  property  of  its  inhabitants 
for  the  public  and  common  defence  of  the  Colony,  as  well  as 
a  general  jurisdiction  over  the  Patentees,  their  heirs  and  as- 
signs, and  all  other  inhabitants  of  the  Northern  Neck. 

Among  the  enumerated  privileges  specifically  granted  to  the 
Patentees,  their  heirs  and  assigns,  was  the  authority,  "freely 
and  without  molestation  of  the  King,  to  give,  grant,  or  by  any 
ways  or  means,  sell  or  alien  all  and  singular,  the  granted  prem- 
ises, and  every  part  and  parcel  thereof,  to  any  person  or  per- 
sons being  willing  to  contract  for  or  buy  the  same." 

The  Charter  contained  a  condition  to  avoid  the  grant  as  to 
sd  much  of  the  granted  premises  as  should  not  be  possessed, 
inhabited  or  planted  by  the  means  or  procurement  of  the  Pat- 
entees, their  heirs  or  assigns  in  the  space  of  21  years."  (1  C 
A.  R.,  2.) 


104  WATERS  OF  THE  STATE 

The  reader  is  referred  for  a  full  record  of  the  charter  his- 
tory of  the  Northern  Neck  to  the  case  of  Hunter  vs.  Fairfaxes 
Devisee,  1st  Munford  (15  Va.),  219,  which  was  reversed 
on  appeal  by  the  Supreme  Court  of  the  United  States,  (Fair- 
fax's Devisee  vs.  Hunter's  Lessee,  7  Cranch  (11  U.  S.),  603). 

It  will  be  noted  that  the  western  boundary  of  the  Northern 
Neck  in  this  charter  of  1669  was  "within  the  heads  of  the 
rivers"  Rappahannock  and  Potomac. 

The  word  "head",  in  reference  to  streams  in  the  17th  Cen- 
tury in  England,  was  interpreted  to  mean  the  source  further- 
est  up  of  the  waters  of  the  river.  In  the  Colony,  however, 
where  all  the  settlements  were  on  the  Tidewater,  the  word 
"head"  was  frequently  taken  to  mean  the  head  of  navigation, 
and,  should  the  Colonial  interpretation  of  "head"  prevail,  the 
western  limits  of  the  grant  would  have  been  the  "heads"  of 
navigation  of  the  Potomac  and  Rappahannock  Rivers,  known 
generally  as  the  Fall  Line,  running  from  about  Fredericksburg 
to  Washington. 

Prior  to  the  expiration  of  the  Charter  of  1669,  Lord  Cul- 
peper  received  the  Charter  of  September  27,  1688,  which  is 
printed  in  Virginia  Magazine  of  History  and  Biography,  Vol. 
XV,  page  392. 

Territorially,  it  amended  the  description  of  the  grant  so  as 
to  obviate  any  possibility  of  doubt  in  its  construction,  and  the 
new  grant  embraced 

"All  that  entire  tract,  territory  or  parcel  of  land  situate, 
lying  and  being  in  Virginia,  in  America,  and  bounded  by  and 
within  the  first  heads  or  springs  of  the  Rivers  of  Tappahan- 
nocke  alias  Rappahannocke  and  Quiriough  alias  Patawomacke 
Rivers,  the  courses  of  said  Rivers  from  their  said  first  heads 
or  Springs,  as  they  are  commonly  called  and  known  by  the 
Inhabitants  and  Descriptions  of  those  parts,  and  the  Bay 
of  Chesapoyocke,  together  with  the  said  Rivers  themselves  and 
all  the  Islands  within  the  outermost  Banks  thereof,  and  the 
Soil  of  all  and  singular  the  Premises".     (Italics  supplied.) 

This  difference  in  phraseology  resulted  in  the  extension  of 
the   Proprietor's  territory  practically  to  the   foothills   of   the 
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Alleghany  Mountains,  embracing  approximately  five  and  a 
quarter  million  acres. 

Jefferson's  Map  of  1787  shows  "the  Fairfax  Line"  extend- 
ing from  the  Head  Springs  of  the  present  Rapidan,  the  main 
prong  of  the  Rappahannock,  to  the  Head  Springs  of  the  Po- 
tomac. 

The  settlement  of  this  disputed  Boundary  Line  was  made 
before  the  Privy  Council  of  England,  and  is  historical. 

Reference  is  hereby  made  to  several  acts  of  the  Virginia 
Assembly,  in  reference  to  the  Northern  Neck,  recited  in  the 
case  of  Hunter  vs.  Fairfax's  Devisee,  and  also  to  Acts  in 
Revised  Code  published  pursuant  to  an  Act  of  the  General 
Assembly,  26th  day  of  January,  1802,  at  pages  5  and  6: 

"An  Act  for  confirming  and  better  securing  the  title  to  Lands 
in  the  Northern  Neck.     (Revised  Code,  page  5.) 

"An  Act  confirming  the  grants  made  by  His  Majesty  within 
the  Bounds  of  the  Northern  Neck."     (Revised  Code,  page  10.) 

Lord  Culpeper  died  in  London,  January  27,  1689,  and  the 
title  to  the  Northern  Neck  passed  in  his  family  to  various 
members  thereof,  and  remained  in  his  family  through  the 
Revolution,  and  was  administered  by  their  agents  and  mem- 
bers of  the  family. 

We  have  not  been  able  to  find  any  record  of  the  action  of 
some  of  these  agents,  nor  any  of  the  powers  of  attorney,  or 
procurations,  under  which  they  acted. 

Thomas  Kirton,  an  agent  who  had  a  land  office  in  North- 
umberland County  from  1670  to  1673,  seems  to  have  been  the 
first  agent  under  the  Charter  of  1669.  {Virginia  Magazine  of 
History  and  Biography,  Vol.  IV,  page  45,  and  Vol.  VHI,  page 
407.) 

William  Arretkin  was  agent  from  1673  to  1677.  The  Pro- 
prietors' direction  to  Mr.  Arretkin,  "an  Agent  in  Virginia", 
will  be  found  at  the  foot  of  the  grant  to  John  Washington 
and  Nicholas  Spencer,  at  page  68,  in  Va.  Land  Grants. 

Daniel  Parke  and  Nicholas  Spencer  were  agents  with  a  land 
office  at  Nomini  in  Westmoreland  County,   1687-1689. 
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Following  the  death  of  Lord  Culpeper,  January  27,  1689, 
Phillip  Ludwell  was  the  agent  of  the  new  proprietors,  and 
served  as  such  1690-1693.  His  land  office  was  in  Westmore- 
land County. 

We  are  unable  to  find  any  record  of  Phillip  Ludwell's 
authority  from  the  Proprietors  except  as  is  recited  in  the 
grants  made  by  him. 

[Proprietors'  grant  made  by  Phillip  Ludwell,  Agent,  to  John 
Smith,  August  29,  1690.] 

Northern  Neck  Book  1,  page  1. 

"WHEREAS  his  Majestie  King  Charles  the  seacond  of 
Ever  Blessed  Memory  by  his  Letters  pattents  under  the  Broade 
Seale  of  England  bearing  date  at  Westminster  the  Eight  day 
of  May  in  the  one  &  twentyeth  yeare  of  his  Reigne  Anno 
Domini  1669  his  Majestie  was  Graciously  pleased  to  give 
graunt  &  confirm  unto  Henry,  then  Earl  of  St.  Albans,  John 
Lord  Berkely,  Sir  William  Morton,  Kinght  &  John  Trithewy, 
Esqr.  there  heirs  &  assignes  all  that  Intire  Tract,  Territory  of 
parcell  of  Land  lyinge  &  beinge  betweene  the  two  rivers  of 
Rapahanack  &  Potowmack  &  the  course  of  the  sd.  Rivers  & 
the  Bay  of  Chesapeake  as  by  the  sd.  graunt,  recourse  being  had 
thereunto  will  more  at  Large  appeare.  And  whereas  all  the 
rite,  &  title  of  in  &  to  the  said  land  &  premises  in  by  deed 
enrold  &  other  sufficient  conveyance  in  the  law  Conveyed  and 
made  ovr  to  Thomas  Lord  Culpeper,  Eldest  son  &  heire  of 
John  late  Lord  Culpeper,  his  heires  and  assignes  forever,  who 
is  thereby  becone  sole  owner  &  proprietor  of  the  sd.  land  in 
fee  simple.  And  whereas,  his  Majestie  James  the  Second  hath 
been  graciously  pleased  by  his  Letters  pattents  Beareinig  date 
at  Westminster  the  twenty  seaventh  day  of  Septefber,  1688, 
and  in  the  fourth  yeare  of  his  Majesties  Reigne  to  Confirme 
the  sd.  graunt  relation  beinge  thereunto  had  will  more  at  Large 
Thomas  Lord  Culpeper,  his  heires  &  assignes  for  ever,  as  by 
the  sd.  graunt  relation  being  thereunto  had  will  more  at  Large 
appeare  and  the  said  Thomas  Lord  Culpeper  beinge  Dedeased, 
all  the  Right,  Title  &  Interest  of  in  &  to  the  sd  Tract  of  Land 
lawfully  desending  on  the  Honorable  Katherine  Culpeper  sole 
daughter  &  heire  of  the  sd  Thomas  Late  Lord  Culpeper  & 
Allext.  Culpeper,  Esqr.  who  cometh  in  part  proprietor  by  law- 
full  conveyance  from  Thomas  late  Lord  Culpeper  &  confirmed 
by  the  Hon.  Katherine  Culpeper  who  are  thereby  now  become 
the  true  &  Lawful  proprietors  of  the  said  tract  or  Territory, 
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And  Whereas  the  sd  proprietors  have  thought  fitt  under  there 
hands  &  seales  to  Depute  one  PhilHp  Ludwell,  Esqr.  wth  full 
&  Lawful  power  &  authority  to  Act  in  the  premises  persuant  to 
the  powers  graunted  by  these  sd  Majesties  as  fully  &  amply 
to  all  intents  &  purposes  as  they  the  sd  proprietors  themselves 
might  or  could  doe  if  they  were  personally  present. 

"NOW  KNOW  YEE  therefore  that  I  the  sd  Phillip  Lud- 
well, Esqr,  by  the  power  &  authority  to  me  given  &  graunted 
as  aforesaid  soe  heareby  under  the  conditions  &  preamises 
hereafter  mentioned  convey,  make  over  and  assign  unto  Mr. 
John  Smith  of  Glocester  County  a  certain  tract  or  parcell  of 
land  lying  &  beinge  scittuate  in  the  county  of  Northumberland 
conteyning  twelve  hundred  acres  of  land  &  bounded  as  Fol- 
loweth  (Vizt) 

"Beginning  at  a  marked  hickory  of  Mr.  Weithers  land 
neere  a  plantation  seated  by  John  Eustas  where  Jno.  Hart 
lived  &  from  thence  runninge  South  twenty  degrees  West  40 
pole  to  a  red  oake  standing  on  the  side  of  the  Indian  Creeke 
then  down  the  sd  creeke  crossing  the  mouth  of  some  creeke 
to  the  maine  Bay  then  Northerly  up  the  Bay  side  to  the  mouth 
of  Barnards  Creeke  then  up  the  sd  Creeke  to  the  head  thereof 
&  from  thence  North  West  to  the  Hickory  first  begann.  Where 
this  Tract  of  Land  being  graunted  by  the  Generall  Court  & 
Assembly  unto  Asmll.  Mathews,  Esqr,  in  the  yeares  1657  & 
1658  &  in  the  year  1682  being  sould  &  conveyed  by  Capt. 
John  Mathewes,  deceased,  unto  the  sd  Mr,  John  Smith.  To- 
gether with  all  Woods,  waters  timber  &  other  trees  with  all 
profitts  commodityes,  emoluments  &  heraditaments  whatso- 
ever to  the  sd  land  belonging  or  in  any  wise  apperteyninge  wth 
all  rites  &  priviledges  of  hunting,  hawking,  fishing  &  fowl- 
ing with  all  Mines  &  Mineralls  on  the  sd  land  excepting  one 
fifth  part  of  all  Gold  Mines  or  gold  oare  &  one  tenth  part  of 
all  siver  Miner  or  silver  oare  arrisinge  or  that  shall  hereafter 
be  found  on  the  sd  land  reserved  by  his  Majestic.  And  alsoe 
excepted  &  reserved  to  &  for  the  use  of  the  Proprietors  there 
heirs  &  assignes  one  fourth  part  of  all  Gold  Mines  or  Gold 
Oare  &  one  fith  part  of  all  silver  mines  or  silver  oare  as  afore- 
said besides  what  his  Majestic  hath  excepted  &  reserved.  To- 
gether wth  one  third  part  of  all  tinn,  copper,  iron,  lead,  cole 
mines  or  oare  that  shall  be  found  as  aforesaid,  to  have,  hold 
and  peaceably  to  possess,  occupie  &  enjoy  all  &  singular  the 
before  recited  premises  &  all  &  singular  the  rites,  members 
&  appurtinances  thereto  belonging  to  him  the  sd.  John  Smith 
his  heires  &  assignes  for  ever,  YEILDING  &  PAYING 
yearely  to  the  said  proprietors  there  heires   &  assignes    for 
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ever  the  sum  of  two  Shillings  Sterling  money  for  every  hun- 
dred acres  hereby  graunted,  the  which  payment  is  to  be  made 
from  yeare  to  yeare  &  every  yeare  at  or  upon  the  feast  day 
of  St.  Michael  the  Arch  Angel,  or  after  upon  att  demand  either 
in  Money  Sterling  as  above  sd  or  in  good  Spanish  money  after 
the  rate  of  five  shillings  for  a  peece  of  Eight,  or  in  case  money 
cannot  be  had  in  as  good  tobacco  as  any  is  or  shall  be  made 
upon  the  said  land  with  caske,  after  the  rate  the  quitrents  now 
are  or  shall  hereafter  be  paid  in  the  other  parts  of  Virginia 
as  alsoe  well  &  truly  paying  after  the  rate  of  five  shillings  as 
a  fine  for  every  hundred  acres  for  all  quantityes  of  land  that 
shall  be  taken  up  above  one  hundred  acres  to  six  hundred  acres, 
and  for  all  quantyties  above  six  hundred  acres  after  the  rate 
of  tenn  shillings  for  every  hundred,  the  which  said  money  is 
to  be  paid  within  six  months  after  the  signing,  sealeing  &  de- 
livering the  conveyance  for  the  same,  either  in  money  Ster- 
ling, Spanish  money  after  the  rate  of  five  shillings  for  a  peece 
of  Eight  or  in  good  Tobacco  after  the  rate  of  six  shillings  per 
hundred.  Always  provided  that  it  the  quittrents  above  men- 
tioned of  two  shillings  per  hundred  acres  of  the  fines  for  lands 
hereby  graunted  shall  be  either  omitted  or  refused  to  be  paid 
by  or  for  the  space  of  two  yhole  yeares  at  any  tyme  that  then 
it  shall  &  may  be  lawful!  for  the  proprietors  their  heirs  or 
assignes  to  reenter  and  take  possession  of  the  said  lands  with 
out  the  hinderance  or  molestation  of  any  person  or  persons 
soe  neglecting  or  refusing  to  pay  the  sd  quittrents  or  fines  as 
abovesaid  And  Lastly  it  is  provided  that  it  shall  &  may  bee 
Lawfull  for  the  proprietors  there  heires  or  assignes  at  any  tyme 
to  admeasure  the  land  hereby  graunted  thereby  the  true  con- 
tents thereof  may  be  known.  All  which  dues  being  well  & 
truly  paid  &  all  other  clauses  &  provisoes  herein  mentioned  & 
performed  he  the  sd  Mr.  John  Smith,  shall  &  may  by  force 
&  virtue  of  these  presents  from  tyme  to  tyme  &  at  all  tymes 
forever  hereafter  lawfuly,  peaceably  &  quietly  hold,  use,  occu- 
pie,  enjoy  &  possess  the  sd  land  &  othr  the  above  bargained 
premises  wth  the  appurtenances  unto  the  only  proper  use  & 
behoofe  of  the  sd  Mr.  Jno.  Smith  his  heires  &  assignes  forever 
without  any  lawfull  lett,  suite  troble  or  disturbance  of  or  from 
them  the  sd  proprietors  their  heires  or  assignes  or  either  of 
them  by  there  of  either  or  there  meanes,  consent  or  procure- 
ment. IN  WITNESS  whereof  I  the  under  written  Phillip 
Ludwell,  Esqr,  in  the  names  &  on  behalfe  of  the  sd :  pro- 
prietors by  virtue  of  a  generall  power  &  procuration  of  the  sd 
proprietors  to  me  graunted  to  the  effect  aforesaid  have  heare- 
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unto  sett  my  hand  &  the  usuall  scale  apponted  by  the  proprietors 
of  this  purpose  this  29th  day  of  August,  1690. 

Phill.  Ludwell." 

GEORGE  BRENT  AND  WILLIAM  FITZHUGH, 
AGENTS 

George  Brent  and  William  Fitzhugh  succeeded  Phillip  Lud- 
well, and  were  agents  of  the  Proprietors  from  1693-1700, 
with  a  land  office  at  Woodstock,  in  Stafford.  The  only  known 
record  of  their  authority  is  recited  in  the  authority  to  Robert 
Carter,  their  successor,  which  is  hereinafter  set  out  in  full. 

[The  Proprietors'  patent  by  George  Brent  to  William  Fitz- 
hugh, October  1,  1694.] 

Northern  Neck  Book  2,  page  14. 

"To  all  To  whom  these  presents  Shall  come  Send  Greeting  in 
our  Lord  God  everlasting. 

"Whereas  Philip  Ludwell  esquire  our  former  Attorney  and 
agent  in  the  year  of  our  Lord  one  thousand  six  hundred  and 
Ninety,  did  for  us  and  in  our  Names  grant  to  Lt.  Colo.  Wil- 
liam Fitzhugh  a  tract  of  Land  lying  in  Stafford  County  in  the 
freshes  of  Potowmack  within  our  said  proprietory  containing 
twenty  one  thousand  Nine  hundred  and  ninety  six  acres,  which 
said  Land  was  Surveyed  and  laid  out  the  twenty  eighth  day 
of  April  one  thousand  six  hundred  and  eighty  four  by  Samuel 
Wye  Surveyor  in  Stafford  so  qualified  by  Thomas  Kerton, 
then  agent  to  the  first  proprietors  under  whom  we  claim,  for 
John  Matthews  and  other  persons ;  which  being  all  dead  long 
since  the  whole  right  of  the  said  Survey  appertaining  to  the 
said  Matthews,  and  by  him  Sold  to  the  said  William  Fitzhugh, 
by  deed  of  conveyance  dated  the  twenty  second  day  of  August 
one  thousand  six  hundred  and  eighty  five,  and  acknowledged 
in  Stafford  Court  the  Nineteenth  of  September  next  following ; 
upon  the  Appearance  of  which  right,  and  for  such  Compo- 
sition as  to  him  the  said  Philip  Ludwell  Seemeth  meet  and 
Satisfactory  by  the  said  William  Fitzhugh  then  to  him  made, 
the  aforesaid  grant,  did  pass  and  was  issued  out  of  our  then 
office  as  appears  by  Mr.  Richard  Whitehead's  Account,  who 
was  then  Clerk  of  our  Office  under  our  Said  Agent,  Charging 
the  said  William  Fitzhugh  the  Office  fees  for  the  said  deed  of 
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Conveyance ;  but  by  some  accident  the  said  deed  of  conveyance 
being  at  our  Office  now  made  to  renew,  and  Confirm  his  said 
Grant 

"Know  Ye,  therefore,  for  an  in  consideration  of  the  afore- 
said grant  and  the  rents  hereafter  reserved,  we  have  granted, 
and  Confirmed  and  by  these  presents  do  grant  and  Confirm  to 
him  the  said  William  Fitzhugh 

"the  before  mentioned  tract  of  twenty  one  thousand,  Nine 
hundred  and  Ninety  Six  acres  of  land,  situate  in  Stafford 
County  as  above  said,  and  bounded  as  f  olloweth  Viz,  lying  upon 
the  runs  of  Accotinke,  Mussell  Creek  run  (and)  on  the  South 
side  of  the  run  of  Four  Mile  Creek  .  .  . 

"Together  will  all  rights,  profits  and  benefits  to  the  same 
belonging,  Royal  Mines  excepted,  and  the  full  third  part  of 
all  Lead,  Copper,  tinn  and  Iron  Mines,  that  shall  be  found 
thereon. 

"To  have  and  to  hold  the  said  twenty  one  thousand,  nine 
hundred  and  ninety  acres  of  Land  together  with  all  rights, 
profits,  and  benefits  to  the  same  belonging,  or  in  any  wise 
appertaining,  except  before  excepted,  to  him  the  said  William 
Fitzhugh,  his  heirs  and  assigns  forever;  he  the  said  William 
Fitzhugh  his  heirs  or  assigns  therefore. 

"Yielding  and  paying  to  us  our  heirs  and  assigns,  proprie- 
tors of  the  Northern  Neck,  Yearly  and  every  Year,  on  the  feast 
of  Saint  Michael  the  Arch  Angell  the  fee  rent  of  twenty  one 
pounds  nineteen  Shillings  and  six  pence  Sterling  money, 

"Provided  that  if  the  said  William  Fitzhugh,  his  heirs  or 
assigns  shall  not  pay  the  before  reserved  annual  rent  so  that 
the  same  or  any  part  thereof  shall  be  behind  and  unpaid  for 
the  Space  of  two  whole  years  after  the  same  shall  become 
due  that  then  it  shall  be  lawful  for  us  our  heirs,  assigns,  Cer- 
tain Attornies  or  agents  into  the  above  granted  premises  to 
reenter  and  to  hold  in  our  first  right  so  as  if  this  grant  had 
never  passed, 

"Given  at  our  Office  in  Stafford  County  within  our  said 
proprietory  under  our  Seal, 

"Witness  &c.  dated  October  the  first  one  thousand  six  hun- 
dred and  ninety  four, 

George  Brekt." 
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ROBERT  CARTER,  AGENT 

Robert  Carter  succeeded  George  Brent  and  William  Fitz- 
hugh,  and  opened  his  land  office  at  Corotoman  in  Lancaster, 
Virginia,  and  continued  agent,  1700-1712.  Carter's  authority 
from  the  Proprietors  was  recorded  in  Deed  Book  3,  West- 
moreland County,  Virginia,  page  95,  and  is  as  follows : 

[Proprietors  Procuration  to  Robert  Carter.  Book  of  Deeds 
and  Wills,  No.  3,  page  95,  Westmoreland  County,  Virginia.] 

"To  all  who  shall  see  these  presents  or  hear  the  same  read 
we  Margueretta  Lady  dowager  Culpeper  Thomas  Lord  Fair- 
fax Baron  of  Cameron  in  Scotland  and  Katharine  wife  of  the 
said  Lord  Fairfax,  send  Greeting,  Whereas  King  Charles 
the  second  and  King  James  the  second  by  their  letters  pat- 
tents  did  give  and  grant  to  the  late  Thomas  Lord  Culpeper 
deed,  his  heirs,  Exors.  Admrs.  and  assigns  that  tract  or  Ter- 
ritory of  land  situate,  lying  and  being  between  the  rivers  of 
Rappahannock  and  Potomack  commonly  called  or  known  by 
the  name  of  the  Northern  Neck  in  Virginia,  which  said  letters 
pattents  have  since  been  renewed  in  our  names — And  whereas 
we  the  said  proprietors  did  formerly  constitute  and  appoint 
Capt.  George  Brent  and  Collo.  Wm.  Fitzhugh  our  Attys :  and 
agents,  fully  impowering  them  in  our  names  and  on  our  be- 
halfs  to  do  perform  and  execute  such  matters  and  things  as 
were  conformable  to  the  power  and  privileges  to  us  in  and 
by  the  letters  pattents  given  and  granted.  Now  Know  ye 
that  we  the  said  proprietors  being  informed  that  the  said 
George  Brent  and  Wm.  Fitzhugh  our  Attorneys  are  both  of 
them  departed  this  life  as  well  for  the  quiet  and  satisfaction 
of  the  good  inhabitants  of  the  said  Neck  or  tract  of  land  as 
for  our  own  benefit  and  advantage  made,  ordained,  consti- 
tuted and  appointed — And  by  these  presents  do  make,  ordain, 
constitute  and  appoint  our  trusty  and  loving  friend  Robert 
Carter  of  Lancaster  County  in  the  said  Northern  Neck  or 
tract  of  land  in  Virginia  aforesaid  Esquire  our  true  and  law- 
ful Attorney  giving  and  by  these  presents  granting  unto  our 
said  Attorney  the  like  power  and  authority  in  as  full  and  ample 
manner  to  all  intents,  construccons  and  purposes  in  the  law 
or  otherwise  as  we  formerly  gave  to  the  said  George  Brent  and 
William  Fitzhugh  deed,  or  to  either  of  them — And  we  the 
said  proprietors  do  hereby  give  full  power  and  lawful  authority 
to  the  said  Robert  Carter  for  us  and  in  our  names  and  our 
behalfs  to  ask,  demand,  sue  for  and  by  all  lawful  ways  and 
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means  recover  and  receive  of  and  from  all  and  every  person 
and  persons  of  what  degree  or  quality  soever  whom  it  shall 
or  may  concern  as  well  our  common  seal  of  the  said  tract  or 
Neck  of  land  as  all  and  singular  the  records,  deeds,  surveys, 
books,  accounts,  papers,  writing,  effects,  estate  and  things 
whatsoever  whereof  the  said  George  Brent  and  William  Fitz- 
hugh  or  either  of  them  died  possessed  to  us  the  said  pro- 
prietors, belonging  or  in  any  wise  appertaining  for  or  by  what 
reason  or  means  soever,  nothing  excepting  nor  reserved  also 
to  recover  and  receive  of  and  from  the  Executors  and  Ad- 
ministrators of  the  said  Capt.  George  Brent  and  Collo.  William 
Fitzhugh  and  every  of  them  and  all  and  every  other  person 
or  persons  whom  it  shall  or  may  concern  all  such  sum  or 
sums  or  money,  tobacco  and  other  things  as  the  said  George 
Brent  and  William  Fitzhugh  did  owe  and  stand  indebted  or 
had  in  the  hand  custody  or  possession  to  the  said  proprietors 
belonging  or  in  any  wise  appertaining  for  or  by  what  reason 
or  means  soever  Nothing  excepted  nor  reserved  and  to  that 
end  with  the  Executors  and  Administrators  of  the  said  George 
Brent  and  William  Fitzhugh  and  all  and  every  other  person 
whom  it  shall  or  may  concern  to  account  and  to  view  settle 
and  adjust  all  accounts  and  the  balance  thereof  to  receive  upon 
recoveries  &  receipts  to  give  one  or  more  acquittances  or  other 
sufficient  discharges  in  due  form  of  law,  but  in  case  of  refusal 
or  delay  by  any  person  or  persons  whom  it  shall  or  may  con- 
cern to  render  just  and  true  accounts  and  make  payment  and 
satisfaction  in  the  premises,  him  her  or  them  thereunto  to 
compel  by  all  lawful  ways  and  means  whatsoever.  Also  if  need 
be  to  appear  before  all  lords.  Judges  and  Justices  in  any  Court 
or  Courts  there  to  answer,  defend  and  reply  in  all  matters  and 
causes  touching  or  concerning  the  premises  to  do,  say,  pursue, 
implead,  seize,  sequester,  attach,  imprision  and  to  imprision  con- 
demn, and  out  of  prison  again  to  deliver,  also  to  compound, 
conclude  and  agree  by  arbitracon  or  otherwise  as  our  Attorney 
shall  think  fit  and  generally  in  and  concerning  the  premises 
to  do,  perform  and  execute  all  and  whatsoever  shall  be  requi- 
site and  necessary  as  fully,  amply  and  effectually  to  all  intents, 
constructions  and  purposes  as  we  the  said  proprietors  might 
or  could  do  if  personally  present  and  that  although  the  cause 
should  require  more  especial  or  ample  power  then  is  herein 
before  expressed  with  power  to  substitute  one  or  more  attor- 
neys under  him  with  like  or  limited  power  and  the  same  again 
to  revoke — We  the  proprietors  hereby  promising  to  ratify  con- 
firm and  hold  for  good  and  valid  all  and  whatsoever  our  said 
attorney  of  his  substitutes  shall  lawfully  doe  or  cause  to  be 
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done  in  or  about  the  premises  by  virtue  of  these  presents. 
This  done  and  passed  in  London  aforesaid  in  presence  of  the 
witnesses  hereunto  subscribed,  the  twenty  eight  day  of  April 
Anno  Domini  1702  and  in  the  first  year  of  the  reign  of  our 
Sovereign  Lady  Ann  by  the  grace  of  God  Queen  of  Eng- 
land &c. 

Margueritte  Culpeper  (seal) 
Fairfax  (seal)  Catherine  Fairfax  (seal) 

"Sealed  &  delivered  (being  first  doubly  stampt)  in  the  pres- 
ence of  us  by  the  Right  honorable  Margueritte  Lady  down- 
ager  Culpeper  and  Katherine  Lady  Fairfax. 

John  Usher        Lawrence  Whisler 

"John  Usher  of  Leeds  Castle  in  Kent  yeoman  aged  forty 
nine  years  or  thereabouts  and  Lawrence  Whisler  of  the  parish 
of  Langley  in  the  said  County  of  Kent  Canier  aged  forty 
years  or  thereabouts  do  severally  make  oath  upon  the  holy 
evangelists  of  Almighty  God  to  be  true,  that  they  were  present 
and  did  see  the  right  honable.  Margueritte  Lady  Dowager  Cul- 
pepper and  Katherine  Lady  Fairfax  severally  seal  and  as  their 
several  acts  and  deeds  deliver  to  and  for  the  use  of  the  party 
therein  named,  the  above  letter  of  attorney  to  which  the  De- 
ponents subscribed  their  names  as  witnesses. 

John  Usher        Lawrence  Whisler 

"Jurat  sexto  die  mensis  May  Anno  Domini  1702  Coran  Me 

Wm.  Gore  Mayr. 

"We  underwritten  do  certify  and  attest  that  John  Usher 
and  Lawrence  Whisler  made  the  above  affidavit  before  the 
Right  Honble.  Wm.  Gore  Knt  the  present  Lord  Mayr.  of 
the  City  of  London  in  presence  of  us  this  sixth  day  of  the 
month  of  May  Anno  Dom.  1702, 

Orbell  Wych,  Ja:  bus  Punchle  No:  1  Em.  Fublm 

"VIRGINIA  ss:  At  a  Court  (General)  held  at  the  College 
of  William  and  Mary  the  22d.  day  of  October  Anno 
Dom:  1702. 

"Orbell  Wyche  whose  names  is  subscribed  to  the  above 
written  appeared  in  Court  and  made  oath  to  the  truth  of  what 
he  has  above  subscribed  to 

Test    C.  C.  Thacker  Clk.  Genl.  Court 
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"Sealed  and  delivered  by  the  Rt,  Honb.  Thomas  Lord  Fair- 
fax in  the  presence  of  Robert  Quary,  Orbell  Wyche. 

"VIRGINIA  ss:  At  a  General  Court  held  at  the  College  of 
Wm,  and  Mary  the  22d  day  of  October  Anno  Dom: 
1702 

"Collol.  Orbell  Wyche  and  Robert  Quarey  two  of  the  wit- 
nesses to  this  letter  of  Atty:  appeared  in  Court  and  made  oath 
that  they  see  the  Rt,  Honble.  the  Lord  Fairfax  scale  and  de- 
liver the  same  as  his  act  and  deed  which  upon  the  motion  of  the 
Honble.  Robert  Carter  Esq.  is  admitted  to  record. 

Test  C.  C.  Thacker  Clk.  G^nl.  Ct. 

"At  a  Court  held  for  Richmond  County  the  5th  day  of  No- 
vember 1702.     Present — Her  Majesties  Justices 

"The  within  letter  of  Attorney  was  openly  published  and 
upon  the  request  of  the  Honble.  Robert  Carter  Esq.  the  same 
was  ordered  to  be  recorded.  Test  Thomas  Dickerson  Dept. 
Qer.  Cm. 

"Recordaty:  inter  rotulus  Curia  Committatus  Richmond  9  die 
November  Ann.  Dom:  1702. 

Teste  Thomas  Dickenson  Dept.  Cler.  Com. 

"At  a  Court  held  for  Northumberland  County  the  18th  day  of 
November  Anno  Domi :  1702. 

"Upon  the  request  of  the  Honble.  Robert  Carter  Esq.  the 
within  letter  of  Attorney  was  admitted  to  be  recorded  et  re- 
cordat : 

Test    Tho :  Hobson    Qer :  Cm :  Pie : 
"Westmoreland  ss : 

"At  a  Court  held  for  the  said  County  the  twenty  fifth  day 
of  November  in  the  first  year  of  our  Sovereign  Lady  Queen 
Ann  of  Angland  &c.  Annoqr.  Domini  1702. 

"At  the  instance  and  request  of  the  Honble.  Carter  Esq.  the 
within  power  of  Attorney  from  the  Honble.  proprietors  of  the 
Northern  Neck  in  Virga.  was  publiquely  read  and  ordered  to 
be  entered  in  the  book  of  records  for  the  said  County. 

Test  Ja :  Westcomb  Cler :  Com.  Ped. 

"Recordaty:  30th  die  Novembris  1702. 

Pr.  Eund'm  Cler'um. 
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"Recorded,  DEEDS  &  WILLS,  No.  3,  page  95,  et  seq. 

A  COPY-TESTE: 

Albert  Stuart, 
Clerk  Circuit  Court  West- 
moreland County,  State  of 
Virginia,  September  30th, 
1930." 

ROBERT  CARTER,  AGENT 

[Proprietors'  patent,  by  Robert  Carter,  Agent,  to  Maurice 
Clark,  September  14,  1710.] 

Northern  Neck  Book  3,  page  263. 

"MARGURITTE,  LADY  CULPEPER  and  Catherine 
Lady  Fairfax,  PROPRIETORS  of  the  NORTHERN  NECK 
of  VIRGINIA,  To  all  to  whom  this  Present  Writing  shall 
Come  Send  Greeting  in  our  Lord  God  Everlasting. 

"Whereas  Maurice  Clark  of  the  County  of  Richmond  hath 
set  forth  to  our  Office  that  John  Hamilton  dyed  seizd  of  One 
hundred  &  fifty  Acres  of  Land  in  the  sd  County  part  of  five 
hundred  &  fifty  Acres  of  Land  purchased  by  Edward  Mad- 
dock  of  John  Waugh  Clerk  of  the  County  of  Stafford  wch. 
sd.  five  Hundred  &  fifty  Acres  is  part  of  Two  thousand  Acres 
of  Land  first  Granted  to  Coll.  John  Catlett  by  Patent  Dated 
the  2nd  day  of  June  1666  &  by  sundry  mean  Conveyances 
vested  in  the  sd.  Edward  Maddock  as  by  the  Records  of  the 
sd.  County  will  more  fully  appear  who  by  his  last  will  in 
Writing  dated  the  13th  day  of  June  1694  gave  the  said  one 
hundred  and  fifty  acres  of  Land  being  the  remaining  part  of 
the  sd.  five  hundred  &  fifty  Acres  not  disposed  of  by  his  Will 
unto  the  sd.  Mau,  Clark  whereupon  the  same  Escheats  to  us 
the  sd.  Proprietors  And  thereupon  a  certificate  according  to 
the  Rules  of  the  Office  to  make  the  same  Publick  wch.  being 
returned  wth.  Endorsmt.  under  the  hand  of  Marmaduke  Beck- 
with  Clerk  of  the  sd.  County  Certifying  that  the  same  was 
duly  Published  and  no  person  appearing  to  Dispute  the  Title 
to  the  sd.  Escheat  KNOW  YEE  therefore  that  we  for  &  in 
Consideracon  of  the  Composioon  to  us  paid  &  the  Annuall 
Rent  hereafter  Reserved  have  Granted  made  over  &  confirmed 
and  by  these  presents  Do  Grant  Make  Over  &  Confirm  unto 
the  sd.  Maurice  Clark  All  the  Right,  Title  Interest,  Claim  & 
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Demand  of  in  &  to  the  sd  One  hundred  &  fifty  Acres  of  Land 
to  us  belonging  or  in  any  ways  appertaining  by  Virtue  of  the 
sd.  Escheat  the  sd.  One  hundred  &  fifty  Acres  of  Land  Sit- 
uate, lying  &  being  on  the  head  of  Rappahannock  River  below 
the  Falls  thereof  and  Between  the  Lands  of  Mr.  Brent  &  John 
Robins  in  the  County  of  Richmond  aforesaid  TOGETHER 
with  all  Rights,  Members  and  Appurtenances  thereunto  be- 
longing Royall  Mines  Excepted  &  the  full  third  part  of  all 
Lead  Copper  Tinn  Coals  &  Iron  Mines  that  shall  be  found 
thereon.  TO  HAVE  AND  TO  HOLD  the  sd.  One  hundred 
and  fifty  acres  of  Land  Together  wth  all  Rights,  Profitts  & 
Benefitts,  to  the  same  belonging  or  in  anywise  appertaining 
Except  before  Excepted  to  him  the  sd.  Maurice  Clark  his 
heirs  &  Assigns  for  ever.  He  the  sd.  Maurice  Clark  his  heirs 
&  Assigns  therefore  YEILDING  AND  PAYING  To  us  our 
heirs  &  Assigns  or  to  the  Certain  Attorney  or  Attorneys  of 
us  the  sd.  Proprietors  Or  to  the  Certain  Attorney  or  Attor- 
neys of  Our  heirs  &  Assigns  proprietors  of  the  sd.  Northern 
Neck  Yearly  &  every  Year  on  the  Feast  of  St.  Michaell  the 
Arch  Angell  the  Fee  Rent  of  One  Shilling  Sterling  Money  for 
every  fifty  Acres  of  Land  hereby  Granted  PROVIDED  that 
if  the  sd.  Maurice  Clark  his  heirs  &  Assigns  shall  not  pay 
the  before  Reserved  Annuall  Rent  so  that  the  same  or  any 
part  thereof  shall  be  behind  or  unpaid  by  the  space  of  two 
whole  years  after  the  same  shall  become  Due  if  Lawfully  de- 
manded that  then  it  shall  &  may  be  lawfull  for  us  our  heirs 
&  Assigns  Certain  Attorneys  or  Agents  into  the  above  Granted 
premises  to  Reenter  &  hold  the  same  so  as  if  this  Grant  had 
never  passed. 

"GIVEN  at  Our  Office  in  Lancaster  County  within  our  sd. 
Proprietory  under  Our  Seals.    Witness  our  Agent  &  Attorney 
fully  Authorized  thereto  Dated  the   fourteenth  day  of   Sep- 
tember in  the  Ninth  Year  of  the  Reign  of  our  Sovereign  Lady 
ANNE  by  the  Grace  of  God  of  Great  Britain  France  &  Ire- 
land Queen  Defender  of  the  Faith  &c.    Anno  Dom.  1710. 
Maurice  Clark  his  Deed  for 
150  Acres  of  Escheat  Land 
in  Richmond  County." 

On  account  of  the  death  of  Lord  Fairfax,  which  occurred 
on  January  6th,  1710,  and  after  the  news  became  known  in 
the  Colonies,  the  grants  by  Robert  Carter  ceased,  and  grants 
of  Northern  Neck  lands  were  resumed  by  succeeding  agents, 
Edmund  Jenings  and  Thomas  Lee,  with  a  land  office  at  Mount 
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Pleasant  in  Westmoreland  County,  Virginia,  1713-1719.  Lee 
and  Jenings  seem  to  have  signed  grants  separately.  Lee's  first 
grant  is  recorded  in  Northern  Neck  Book  5,  page  1,  and  is  as 
follows : 

THOMAS  LEE,  AGENT 

[Proprietor's  Patent  by  Thomas  Lee,  Agent,  to  Joseph  Heal, 
Sept.  1,  1713.] 

Northern  Neck  Book  5,  page  1. 

"CATHERINE  LADY  FAIRFAX  SOLE  PROPRIE- 
TOR of  the  NORTHERN  NECK  of  VIRGINIA  To  all  to 
whome  this  present  writing  shall  come  send  Greeting  in  our 
Lord  God  Everlasting.  Whereas  Joseph  Heale  Gent  of  the 
County  of  Lancaster  upon  his  Suggestion  to  my  office  that 
there  is  a  certain  Quantity  of  Land  belonging  to  mee  in  the 
said  County  bounded  by  the  Lands  of  Mr.  George  Heale,  Mr. 
Thomas  Derfeet,  John  Bailey  and  land  that  was  formerly  in 
the  possession  of  Francis  Prichard,  did  on  the  fourteenth  day 
of  May  in  the  Yeare  of  our  Lord  one  thousand  seven  hun- 
dred and  Eleven  obtain  a  warrant  from  my  late  Agent  Col. 
Robert  Carter  to  Survey  and  lay  out  the  same  and  having 
now  returned  a  Survey  thereof  under  the  hand  of  John  Cop- 
pedge  Surveyor  includeing  ninety  three  Acres  of  Land  not 
yet  granted  and  the  Said  Joseph  Heal  having  moved  for  my 
deed  for  the  said  ninety  three  Acres  of  Land  KNOW  YEE 
therefore  that  I  for  and  in  Consideration  of  the  Composition 
toj  mee  paid  for  the  said  ninety  three  acres  of  Land  and  the 
Annual  rent  hereafter  reserved  out  of  the  said  Land  have 
granted  made  over  and  Confirmed  and  by  these  presents  doe 
grant  make  over  and  Confirm  unto  the  said  Joseph  Heal  ninety 
three  acres  of  Land  Scituate  lyeing  &  being  in  the  County  of 
Lancaster  aforesaid  and  bounded  according  to  the  said  Survey 
as  followeth,  Vizt:  by  the  Lands  of  William  Moore,  John 
Bayley,    Francis   Fressel,    George   Heal   and   William    Miller, 

"BEGINNING  at  a  Stake  in  a  red  oak  swamp  being  the 
former  beginning  tree  of  a  patent  to  Joseph  Bayleys  standing 
by  a  corner  Gum  in  a  Large  Swamp  of  Coretoman  River  for- 
merly called  Monody  Swamp,  now  the  swamp  of  Major  Balls 
mill,  and  near  to  the  mouth  of  a  branch  that  divides  this  land 
from  the  land  of  William  Miller  and  from  the  said  Stake  ex- 
tending by  Marked  trees  that  divides  from  the  Land  of  Wil- 
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Ham  Moor,  North  eighty  one  degrees  forty  minutes  West  two 
hundred  thirty  nine  poles  to  a  corner  hiccory  of  More  belong- 
ing to  Baileys  patent  on  the  westward  side  of  the  path  to  Capt. 
Heals  thence  along  the  line  of  William  More  and  John  Bayley 
North  by  East  one  hundred  twenty  nine  poles  to  a  Stake  in 
Francis  Frizsells  line  on  the  Northward  side  of  the  main  road, 
thence  along  Frizsells  line  with  some  alteration  of  course, 
which  being  reduced  to  a  direct  line  a  South  west  one  hundred 
forty  eight  poles  to  a  corner  hiccory  in  a  Valley  in  Capt.  Heals 
line,  thence  along  Capt.  Heals  line  South  fourty  seaven  de- 
grees East  one  hundred  fifty  seaven  poles  to  a  corner  white 
oak  and  Spanish  Oak  of  William  Miller,  where  William  Mill- 
er's path  goeth  out  of  Capt.  Heals,  thence  along  the  line  of 
William  Miller  North  forty  nine  degrees  East  Eighty  poles 
to  a  branch  thence  down  the  branch  dividing  from  Miller  the 
severall  courses  and  meanders  of  the  same  which  reduced  to 
a  strait  line  is.  East  one  hundred  and  fourty  poles  to  the  be- 
ginning stake  and  Gum,  TOGETHER  with  all  rights  members 
and  appertinences  thereunto  belonging,  Royall  mines  Excepted, 
and  the  full  third  parts  of  all  Copper,  Lead,  Tinn,  Coals  and 
Iron  Mines  that  shall  be  found  thereon.  TO  HAVE  AND 
TO  HOLD  the  said  ninety  three  acres  of  Land  together  with 
all  rights  profitts  and  benefitts  to  the  same  belonging  or  in  any 
wise  appertaining  Except  before  Excepted  to  him  the  Joseph 
Heal  his  heirs  and  assignes  for  ever,  the  said  Joseph  Heal 
his  heirs  and  assignes  therefore  YEILDING  and  PAYING 
to  mee  my  heirs  and  assignes  or  to  the  Certain  Attorney  or 
Attorneys  of  mee  the  said  proprietor  or  to  the  Certain  Attor- 
ney or  Attorneys  of  my  heirs  and  assigns  Proprietors  of  the 
said  Northern  Neck  Yearly  and  every  Yeare  on  the  feast  day 
of  Saint  Michael  the  Arch  Angell  the  fee  rent  of  one  Shilling 
Sterling  Money  for  every  fifty  acres  of  Land  hereby  GRANT- 
ED. PROVIDED  that  if  the  said  Joseph  Heale,  his  heirs  and 
Assigns  shall  not  pay  the  before  reserved  annuall  Rent  soe 
that  the  same  of  any  part  thereof  shall  be  behind  or  unpaid 
by  the  Space  of  two  whole  Yeares  after  the  same  shall  be- 
come due  if  Lawfully  demanded  that  then  it  shall  and  may  be 
Lawfull  for  mee  my  heirs  or  assigns  Proprietors  of  the  Nor- 
thern Neck  aforesd.  our  or  either  of  our  Certain  Attorneys  or 
Agents  into  the  above  granted  premises  to  re-enter  and  hold 
the  same  so  as  if  this  Grant  had  never  passed, 

"GIVEN  at  my  office  in  Westmoreland  County  within  my 
said  proprietory  under  my  Seal.  Witness  My  Agent  and  At- 
torney fully  authorized  thereto.  Dated  the  first  day  of  Sep- 
tember in  the  twelfth  yeare  of  the  Reigne  of  our  Sovereign 
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Lady  Ann  of   Great  Britain  France  and   Ireland  Queen  de- 
fender of  the  faith  &c.  Anno  Dom.  1713. 

T  Lee 

"This  is  the  first  deed  I  granted  by 
Virture  of  power  from  the  Lady  Fair- 
fax Sole  Pror.  of  the  Northern  Neck  of 
Virginia  Dated  Dec.  the  Seventh  Seven- 
Mr.  Joseph  Heal  his    teen  hundred  &  Eleven  &  proved  (?)  & 
Deed  for  93  Acres      Reed,  in  the  Genii.  &  W.  County  Courts : 
ofj  Land  in  the  After   I    had   another   more   full   power 

County  of  proved  in  Gloster  Court,  the  rule  in  this 

LANCASTER,  book  is  to  write  but  one  deed  on  one 
leaf,  the  vacancy  under  it  &  on  the  back 
side  being  left  for  to  put  the  platts  of 
the  land  in  the  Grant  according  to  the 
Surveyors  returns. 

Thomas  Lee  Agt." 

Thomas  Lee's  last  grant}  was  recorded  March  17,  1716,  and 
is  as  follows: 

[Proprietor's  patent  by  Thomas  Lee,  Agent,  to  Joseph 
Waugh,  March  17,  1715/16.] 

Northern  Neck  Book  5,  page  126. 

"THE  RT,  HONBLE.  CATHERINE  LADY  FAIRFAX 

Sole  Propr.  of  the  Northn.  Neck  of  Virginia 

"To  all  to  whom  this  present  writing  shall  come  Send  greet- 
ing in  our  Ld.  God  Everlasting.  Whereas  Mr.  Joseph  Waugh 
of  Stafford  County  upon  his  suggestion  of  a  certain  quantity 
of  land  Surplus  within  the  bounds  of  a  patent  for  Six  thous- 
and three  hund.  and  fifty  acres  of  land  formerly  granted  to 
Mr.  Jno.  Waugh  minister  of  the  Gospell  by  deed  bearing  date 
March  the  twenty  second  one  thousd.  six  hund.  ninety  one, 
two,  did  obtain  a  warrt.  from  my  office  for  laying  out  the 
same  and  having  now  returned  a  Survey  thereof  under  the 
hand  of  Mr.  Thomas  Hooper  Surveyor  whereby  it  appears 
that  there  is  Eight  thousd.  and  fifty  acres  of  land  contained 
within  the  ancient  bounds  of  the  aforesd,  pattent  for  Six 
thousd.  three  hund.  and  fifty  acres,  Know  yee  therefore  that 
I  for  and  in  consideration  of  the  composition  to  me  paid  and 
the  annual  rent  hereafter  reserved  have  granted  made  over 
and  confirmed  and  doe  by  these  presents  grant  make  over  and 
confirm  unto  the  sd.  Joseph  Waugh  Eight  thousd.  and  fifty 
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acres  of  land,  Six  thousd.  three  hund.  &  fifty  part  thereof  be- 
ing formerly  granted  as  abovenamed  and  one  thousd.  seven 
hund.  acres  the  residue  being  surplus  within  the  bounds  there- 
of, Scituate  lying  and  being  in  the  County  of  Stafford  and 
bounded  as  follows,  viz: 

"BEGINNING  upon  the  run  Patowmack  Creek  at  a  beach 
by  the  run  side  and  running  out  into  the  woods  South  three 
hund.  forty  five  poles  to  a  Corner  tree,  thence  west  one  thousd. 
Seven  hund.  poles  to  an  other  corner  tree,  thence  North  three 
hund.  seventy  four  poles,  thence  North  east  one  hund.  and 
Eight  poles,  thence  East  by  North  two  hund.  and  Sixteen 
poles  to  Patowmack  run  side  Thence  down  the  sd.  run  accord- 
ing to  the  several  meanders  thereof  to  the  place  first  begun. 
Together  with  all  Rites,  Member  and  appurtenances  there- 
unto belonging  Roy  11.  mines  Excepted  and  the  full  third  part 
of  all  Lead  tin  Copper  coals  and  Iron  mines  that  shall  be 
found  thereon  to  have  and  to  hold  the  sd.  Eight  thousd.  and 
fifty  acres  of  land  together  with  all  Rites  profits  and  benefits 
to  the  same  belonging  or  in  any  ways  appertaining  Except  be- 
fore Excepted  to  him  the  sd.  Joseph  Waugh  his  heirs  and 
assignes  for  ever  he  the  sd.  Joseph  Waugh  his  heirs  and  as- 
signes  therefore  yeilding  and  paying  to  me  my  heirs  or  assignes 
or  to  the  certain  Attorney  or  Attorneys  of  me  the  sd.  pro- 
prietor, or  to  the  certain  Attorney  or  Attorneys  of  my  heirs 
and  assignes  proprietors  of  the  sd.  Northern  Neck  yearly  and 
every  year  on  the  feast  of  St.  Michael  the  Archangel  the  fee 
rent  of  one  ShilHng  Sterling  Money  for  every  fifty  acres  of 
land  hereby  granted  and  so  proportionably  for  a  greater  or  a 
lesser  quantity,  provided  that  if  the  sd.  Joseph  Waugh  his 
heirs  or  assignes  shall  not  pay  the  before  reserved  annual  rent 
so  that  the  same  or  any  part  thereof  shall  be  behind  or  unpaid 
by  the  space  of  two  whole  years  after  the  same  shall  become 
due  if  lawfully  for  me  my  heirs  and  assignes  proprietors  of 
the  Northern  Neck  aforesd.  our  or  either  of  our  certain  At- 
torneys or  agents  into  the  above  granted  premises  to  reenter 
and  hold  the  same  so  as  if  this  grant  had  never  passed.  Given 
at  my  office  in  Westmoreland  County  within  my  sd.  proprietory 
under  my  seal.  Witness  my  Agent  and  Attorney  fully  Author- 
ized thereto.  Dated  this  Seventeenth  day  of  March  in  the  sec- 
ond year  of  the  reign  of  our  Sovereign  Lord  George  of  Great 
Brittain  &c.  King,  Defender  &c.    Annoq  Dom.  1715/6. 

Mr.  Joseph  Waugh's  deed  for  T.  Lee  Ag^. 

8050  acres  of  land  from 
Tho.  Phipps,  CI.  Prs.  office." 
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EDMUND  JENINGS,  AGENT 

The  grants  made  by  Agent  Edmund  Jenings  seem  to  have 
been  in  the  same;  phraseology  and  his  last  grant,  upon  receiv- 
ing news  of  Lady  Fairfax's  death,  was  to  Thomas  Lee,  dated 
August  4,  1719,  and  is  as  follows: 

[Proprietor's  patent  by  Edmund  Jenings,  Agent,  to  Thomas 
Lee,  August  4,  1719.] 

Northern  Neck  Book  5,  page  240, 

"THE  RT.  HONBLE.  CATHERINE  LADY  FAIRFAX 
SOLE  PROPRIETOR  OF  THE  NORTHERN  NECK  OF 
VIRGINIA. 

"To  all  to  whom  this  present  Writing  shall  come  Greeting 
in  our  Lord  God  Everlasting.  Whereas  Thomas  Lee  Esqr. 
of  Westmoreland  County  hath  suggested  that  there  is  two 
thousand  Eight  hundred  and  Sixty  two  Acres  of  land  in  Staf- 
ford County,  which  Lapsed  for  want  of  Paying  Composition 
and  otherwise  Complying  with  the  rules  of  the  office,  and 
having  produced  a  Survey  of  the  said  Land,  and  fully  Com- 
plying with  the  Rules  of  the  Office  KNOW  YE  therefore  that 
I  for  and  in  Consideration  of  the  Composition  to  mee  paid  & 
the  Annual  rent  hereafter  reserved,  have  Granted  made  over 
and  Confirmed  and  doe  by  these  presents  Grant  make  over  and 
Confirm  unto  the  said  Thomas  Lee  two  thousand  Eight  hun- 
dred and  Sixty  two  Acres  of  land,  two  thousand  six  hundred 
and  thirty  Acres  part  thereof  is  Scituate  lying  and  being  Above 
the  falls  of  Potowmack  River  in  the  County  of  Stafford  Afore- 
said, and  is  bounded  as  f olloweth  Vizt : 

"BEGINNING  att  a  cornpr  marked  white  Oak  Standing 
near  the  said  River  Side  att  the  mouth  of  a  Small  branch  abt. 
two  miles  above  the  first  or  lower  falls  of  the  said  River  And 
Extending  thence  up  the  said  branch  South  West  two  hundred 
and  twenty  poles  to  a  forked  red  Oak  near  Pimmetts  Run 
thence  North  Seventy  five  degs.  West  two  hundred  and  thirty 
Eight  poles  to  a  Spanish  Oak  thence  South  fifty  degs.  West 
one  hundred  and  thirty  six  poles  to  a  white  Oak  Standing  on 
a  hill  side  by  a  branch  the  said  Pimmetts  run  thence  North 
Seventy  five  degs.  West  one  hundred  and  forty  two  poles  to  a 
hickory  Standing  on  a  hill  side  by  a  small  branch  of  the  Said 
Pimmetts  run,  thence  South  thirty  Seven  degs.  West  one  hun- 
dred and  fifty  six  poles  to  a  white  Oak  Standing  att  the  foot 
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of  a  hill  near  the  said  Pimmetts  run,  thence  North  West  one 
hundred  and  thirty  six  poles  to  a  red  Oak  standing  near  a 
parcell  of  Rocks  by  the  Side  of  a  Glade  att  the  head  of  a  branch 
of  the  said  Pimmetts  run  thence  North  Eleven  degs.  West  one 
hundred  and  twenty  eight  poles  to  a  red  Oak  thence  North 
forty  six  degs.  East  Sixty  two  poles  to  another  red  Oak  thence 
North  twenty  five  degs.  East  one  hundred  and  ninety  five 
poles  to  a  hickory  Standing  att  the  head  of  a  branch  falling 
into  Potowmack  River  thence  North  Eight  degs.  West  two 
hundred  and  twenty  Eight  poles  to  a  white  Oak  Standing 
near  a  fork  of  the  said  Branch,  thence  North  thirty  Seven  degs. 
East  one  hundred  and  thirty  Eight  poles  to  a  hickory  Standing 
on  a  hill  side  near  a  Steep  GuUey  falling  into  the  said  River, 
thence  North  Seventy  two  degs.  West  forty  three  poles  to  a 
red  Oak  Standing  on  the  top  of  a  high  hill,  thence  North  ten 
degs.  West  forty  two  poles  to  a  great  Spanish  Oak  standing 
on  the  said  River  Side  And  on  the  lower  side  of  the  Mouth 
of  the  Aforementioned  branch,  thence  down  the  Said  River 
According  to  the  Severall  courses  and  meanders  thereof  to  the 
beginning  white  Oak  two  hundred  and  thirty  two  Acres  the 
Residue  is  Scituate,  lying  and  being  at  the  falls  of  Potow- 
mack river  in  the  County  of  Stafford  aforesaid  And  is  bounded 
as  followeth,  Vizt: 

"Beginning  att  a  corner  marked  Spanish  Oak  Standing  on 
the  Edge  of  the  high  bank  of  Potowmack  river  Abt.  half  a 
mile  above  the  first,  or  lower  falls  of  the  said  River  and  Ex- 
tending thence  South  thirty  seven  degs.  West  Seventy  eight 
poles  crossing  Pimmetts  run  to  a  white  oak  thence  South  two 
hundred  and  Eighty  nine  poles  to  a  white  oak  on  the  upper 
Side  of  a  branch  thence  down  the  said  Branch  East  fifty  six 
poles  to  another  white  Oak  standing  on  a  hill  side  on  the  lower 
side  of  the  said  branch,  thence  Still  down  the  said  Branch 
North  forty  four  degs.  East  one  hundred  and  fifty  six  poles 
to  a  Spanish  Oak  Standing  on  the  said  river  side  on  the  lower 
side  of  the  mouth  of  the  said  Branch,  thence  up  the  river 
according  to  the  Sevll.  courses  and  meanders  thereof  to  the 
beginning.  TOGETHER  with  all  Rights,  members  and  Ap- 
purtenances thereunto  belonging,  Royal  mines  Excepted,  and 
the  full  third  part  of  all  Lead,  Tinn,  Copper,  Coals  and  Iron 
Mines  that  shall  be  found  thereon.  TO  HAVE  AND  TO 
HOLD  the  said  two  thousand  Eight  hundred  and  Sixty  two 
Acres  of  Land,  together  with  all  Rights,  Profitts  and  Benefitts 
to  the  Same  belonging  or  in  any  wise  Appertaining  Except 
before  Excepted  to  him  the  Said  Thomas  Lee  his  heirs  and 
Assigns   for  Ever.     He  the  said  Thomas  Lee  his  heirs  and 
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Assigns  therefore  YIELDING  AND  PAYING  to  mee  my 
heirs  or  Assigns  or  to  the  certain  Attorney  or  Attorneys  of 
mee  the  said  Proprietor  or  to  the  certain  Attorney  or  Attor- 
neys of  my  heirs  and  Assigns  Proprietors  of  the  said  Northern 
neck  yearly  and  every  Year  on  the  feast  of  St.  Michael  the 
Arch  Angel  the  fee  Rent  of  one  Shilling  Sterling  money  for 
every  fifty  Acres  of  land  hereby  Granted  and  Soe  Propor- 
tionably  for  a  greater  or  a  lesser  Quantity.  PROVIDED  that 
if  the  said  Thomas  Lee  his  heirs  or  Assigns  shall  not  pay  the 
before  reserved  Annual  rent  Soe  that  the  Same  or  any  part 
thereof  shall  be  behind  or  Unpaid  by  the  Space  of  two  whole 
Years  after  the  Same  shall  become  due,  if  Lawfully  demanded, 
That  then  itt  shall  and  may  be  Law  full  for  mee,  my  heirs  and 
Assigns  Proprietors  of  the  Northern  Neck  aforesaid  Ours, 
or  Either  of  our  certain  Attorneys  or  Agents  into  the  Above 
Granted  premises  to  re-enter  and  hold  the  Same  Soe  as  if  this 
Grant  had  never  passed, 

"GIVEN  at  my  Office  in  Westmoreland  County  within  my 
said  Proprietory  under  my  Seal.  WITNESS  my  Agent  and 
Attorney  fully  Authorized  thereto.  Dated  the  fourth  day  of 
August  in  the  Sixth  year  of  the  Reign  of  our  Sovereign  Lord 
George  of  Great  Brittain,  France  and  Ireland  King  Defender 
of  the  Faith  &c.  Annoq  Domini  ONE  THOUSAND  SEVEN 
HUNDRED  AND  NINETEEN. 

E.  Jenings. 

"Thomas  Lee  Esqr.  of  Westmoreland  County  his  Deed  for 
2862  Acres  of  land  in  Stafford  County. 

"Recorded  by  Daniel  Jenings  Clk,  Proprietors  Office." 

ROBERT  CARTER,  AGENT 

Robert  Carter  was  agent  from  1722  to  1732,  with  a  land 
office  at  Corotoman. 

[Proprietors'  patent  by  Robert  Carter,  Agent,  to  John  Toon, 
December  9,  1722.] 

Northern  Neck  Book  A,  page  1. 

"THE  RIGHT  HONBLE.  THOS.  LORD  FAIRFAX  of 
Lees  Castle  in  the  County  of  Kent  &  Baron  of  Cameron  in 
Scotland,  and  Wm.  Cage  of  Milgate  in  the  Parish  of  Bear- 
stead  in  the  sd.  County  of  Kent  Esq.  Devisee  in  Trust  &  Sole 
Execr.   of   the  last   Will   &  Testament  of   The   Rt.   Honble. 
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Catherine  Lady  Fairfax  Deceased  Proprietor  of  the  Northern 
Neck  of  VIRGINIA,  TO  ALL  TO  WHOM  this  present  writ- 
ing shall  come  Send  Greeting  in  Our  Lord  God  Everlasting 
WHEREAS  John  Toon  of  the  County  of  Richmond  Upon  his 
Suggestion  of  a  certain  quantity  of  Land  belonging  to  Us, 
Lying  &  being  in  the  Parish  of  Farnham  in  the  sd.  County 
which  is  not  Yet  Granted,  Did  on  the  2d  day  of  July  last 
Obtain  a  Warrt.  from  our  Office  for  Laying  out  the  same  & 
having  returned  &  Survey  thereof  under  the  hand  of  Thomas 
Barber  Surveyor  Dated  the  11th  day  of  Augst.  last,  KNOW 
YEE  therefore  that  we  the  sd.  Proprs.  for  &  in  Consideration 
of  the  Composition  to  us  paid  &  the  Annual  Rent  hereafter 
reserv'd  HAVE  Granted,  Made  over  and  Confirm'd  &  by 
these  presents  Do  Grant  Make  over  &  Confirm  unto  the  said 
John  Toon,  Eighty  Six  Acres  &  Twenty  two  perches  of  Land 
lying  on  the  Main  Branch  of  Farnham  Creek  in  the  County 
&  Parish  aforesaid,  Bounded  according  to  the  sd.  Survey  as 
followeth,  VIZT. 

"BEGINNING  at  a  Markd  Maple  in  the  Swamp  being  a 
corner  Tree  to  the  Land  of  Thos.  Dew  &  running  South  five 
degs.  East  one  hundred  &  Twenty  Six  Peres,  to  a  Stake  in  the 
Angle  of  two  Oaks  &  one  posimmon  being  another  corner  tree 
to  the  sd.  Thos.  Dew,  thence  So :  Twenty  five  degs.  East  thirty 
three  percs.  &  a  half  To.  Mr.  Griffins  Corner  thence  along  Mr. 
Griffins  Line  So :  forty  four  degs.  West  eighty  two  perchs. 
to  Arthr.  McMohon's  Corner  thence  along  McMohons  Line 
No :  forty  six  degs.  West  one  hundred  &  twelve  perchs.  to  the 
Swamp  thence  up  the  Swamp  No:  twenty  three  degs.  East 
forty  four  perchs.  No.  fifty  eight  degs.  East  twenty  four 
perchs.  No:  thirty  degs.  East  forty  two  perchs.  No:  fifty 
degs.  East  sixty  eight  perchs  to  the  place  where  it  first  began 
TOGETHER  with  all  Rights,  Members  &  Appurtenances 
thereunto  belonging  Royal  Mines  Excepted  &  a  full  third  part 
of  all  Lead  Copper  Tin  Coals  &  Iron  Mines  that  shall  be  found 
thereon.  TO  HAVE  AND  TO  HOLD  the  said  Eighty  Six 
Acres  and  Twenty  two  Perchs.  of  Land  Together  with  all 
rights,  Profitts  &  benefitts  to  the  same  belonging  or  in  any 
wise  appurtaining  Except  before  Excepted.  To  him  the  sd. 
John  Tonn  his  heirs  &  Assigns  for  Ever  he  the  said  John  Toon 
his  heirs  &  Assignes  therefore  YEILDING  &  PAYING  to 
Us  our  heirs  &  Assignes  or  to  the  Certain  Atturney  or  Attur- 
neys  Agent  or  Agents  of  us  the  said  Propriers.  or  the  Certain 
Atturney  or  Atturneys  Agent  or  Agents  of  our  heirs  &  As- 
signs Proprs.  of  the  said  Northern  Neck,  Yearly  &  every  Year 
on  the  feast  of  St.  Michael  the  ArchAngel  the  fee  Rent  of 
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One  Shilling  Sterling  Money  for  every  fifty  Acres  of  Land 
hereby  Granted  &  so  proportionably  for  a  greater  or  lesser 
Quantity  PROVIDED  That  if  the  said  John  Toon  his  heirs 
or  Assignes  shall  not  pay  the  before  reserved  Annual  Rent  so 
that  the  same  or  any  part  thereof  shall  be  behind  or  unpaid  by 
the  Space  of  two  whole  Yeares  after  the  Same  shall  become 
due  if  Lawfully  demanded,  That  then  it  shall  &  May  be  Law- 
full  for  Us  our  heires  &  Assignes  Proprietors  as  Aforesaid 
our  Certain  Attorney  or  Attorneys,  Agent  or  Agents  into  the 
above  Granted  premises  to  reenter  and  hold  the  same  so  as  if 
this  Grant  had  never  passd.  GIVEN  at  our  Office  in  Lan. 
County  within  our  said  Proprietory  under  our  Seal.  WIT- 
NESS our  Agent  and  Attorney  fully  authorized  thereto  dated 
the  first  day  of  December  in  the  Ninth  year  of  the  reigne  of 
our  Sovereigne  Lord  GEORGE  of  Great  Brittain  France  & 
Ireland  King  Defender  of  the  Faith  &:c.  Annoq  Domini  1722, 
"John  Toon  his  Deed  for 
86  Acres  &  22  Perches  of  Land 
In  Richmond  County." 

WILLIAM  FAIRFAX,  AGENT 

William  Fairfax  succeeded  Robert  Carter  and  acted  as  agent 
from  1734  to  1747,  opening  an  office  at  Nomini,  in  Westmore- 
land County,  Virginia,  until  1737;  at  Falmouth,  in  King  George 
County,  Virginia,  from  1737  to  1741  ;  and  at  Belvoir,  in  Prince 
William  County,  Virginia  from  1741  to  1747. 

[Proprietor's  Patent  by  William  Fairfax,  Agent,  to  Abra- 
ham Breedwell,  May  21st,  1739.] 

Northern  Neck  Book  "E",  page  55. 

"THE  RIGHT  HONOURABLE  THOMAS  LORD 
FAIRFAX  Baron  of  Cameron  in  that  Part  of  Great  Britain 
calld  Scotland  Proprietor  of  the  Northern  Neck  of  Virginia: 
To  all  to  whom  this  present  Writing  shall  come  sends  Greet- 
ing. Whereas  Abraham  Breedwell  did  obtain  a  Promise  of 
a  Deed  for  a  certain  Tract  of  Land  in  the  County  of  Stafford 
from  Colonel  Carter  as  appears  by  a  Deed  signd  in  Blank  left 
in  the  Office  at  the  Time  of  the  said  Agent's  Decease  and 
Register'd  in  Book  D,  Folo.  4,  bearing  Date  24th  August  1731 ; 
and  Whereas  the  said  Abraham  Breedwell  by  Catesby  Cocke 
of  Prince  William  Gent,  has  mov'd  to  have  the  said  Deed 
renew'd.  Know  ye  that  for  the  Causes  aforesaid  for  an  in  Con- 
sideration of  the  Composition  for  my  Use  paid  And  for  the 
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Annual  Rent  hereafter  Reserv'd  I  have  given  granted  and  con- 
firm'd  And  by  these  presents  for  Me  my  Heirs  and  Assigns 
do  Give  Grant  and  Confirm  unto  the  said  Abraham  Breedwell 
one  certain  Tract  or  Parcel)  of  Land  Containing  One  hundred 
and  Eighty  seven  Acres  situate  lying  and  being  in  the  County 
of  Stafford  joyning  on  Mr.  John  Lee  and  Richard  Fristow  on 
the  South  Run  of  Chappawamsick  and  on  Cedar  run  Rowling 
road  and  bounded  as  followeth,  Vizt: 

"BEGINNING  at  A,  two  Poplars  corner  of  Richard  Fris- 
tow on  the  Side  of  the  South  run  of  Chappawamsick  and  run- 
ning N.  70  degrees  Wt.  up  the  Run  thirty  six  Poles  to  B,  a 
Spanish  Oak  Saplin,  thence  S.  58  degrees  W.  thirty  Poles  to  a 
forked  white  Oak,  then  N.  65  degrees  Wt.  Seventy  two  Poles 
to  a  Spanish  White  Oak,  then  N.  18  degrees  Wt.  Fifty  six 
Poles  to  a  red  Oak  in  the  Line  of  John  Lee,  then  N.  56  de- 
grees W.  Twenty  Poles  to  a  white  Oak  Corner  of  the  said 
Lee,  then  West  sixty  Poles,  then  N.  56  degrees  West  Sixty 
eight  Poles  to  a  white  Oak  on  a  Savannah,  then  S.  W.  Forty 
seven  Poles  to  the  South  run  then  S.  One  hundred  Poles  to 
Cedar  Run  rowling  Road  at  a  red  Oak,  then  down  the  Road 
East  Twenty  Poles  S.  68  degrees  E.  Forty  Poles,  S.  10  de- 
grees E.  Twenty  eight  Poles,  S.  70  degrees  E.  Twenty  six 
Poles  to  Fristows  Corner,  then  with  his  Line  N.  83  degrees 
E.  Two  hundred  and  eighty  Poles  to  the  Beginning,  Together 
with  all  Rights  Members  and  Appurtenances  thereunto  belong- 
ing. Royal  Mines  Excepted,  and  a  full  third  part  of  all  Lead, 
Copper,  Tinn,  Coals,  Iron  Mines  and  Iron  Ore  that  shall  be 
found  thereon.  To  have  and  to  hold  the  said  One  hundred 
and  Eighty  seven  Acres  of  Land,  Together  with  all  Rights, 
Profits  and  Benefits  to  the  same  belonging  or  in  any  Wise 
appertaining.  Except  before  Excepted,  To  Him  the  said  Abra- 
ham Breedwell  his  Heirs  and  Assigns  for  Ever,  He  the  said 
Abraham  Breedwell  his  Heirs  and  Assigns  therefore  Yielding 
and  Paying  to  Me  my  Heirs  and  Assigns  or  to  my  certain 
Attorney  or  Attorneys,  Agent  or  Agents,  or  to  the  certain 
Attorney  or  Attorneys  of  my  Heirs  and  Assigns  Proprietors 
of  the  said  Northern  Neck  Yearly  and  every  Year  on  the 
Feast  Day  of  St.  Michael  the  Archangel  the  Fee  Rent  of  One 
Shilling  Sterling  Money  for  every  Fifty  Acres  of  Land  hereby 
Granted  and  so  proportionably  for  a  Greater  or  lesser  Quan- 
tity; Provided  that  if  the  said  Abraham  Breedwell  his  Heirs 
or  Assigns  shall  not  Pay  the  before  Reserv'd  annual  Rent  so 
that  the  same  or  any  Part  thereof  shall  be  behind  or  unpaid  by 
the  Space  of  Two  whole  years  after  the  same  shall  become 
Due  if  lawfully  Demanded  That  then  it  shall  and  may  be 
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lawful  for  Me  my  Heirs  and  Assigns  Proprietors  as  aforesaid 
My  or  their  certain  Attorney  or  Attorneys,  Agent  or  Agents 
into  the  above  Granted  Premises  to  Reenter  and  hold  the  same 
so  as  if  this  Grant  had  never  Pass'd.  Given  at  my  office  in 
King  George  County  within  my  said  Proprietary  under  my 
Seal.  Witness  my  Agent  and  Attorney  fully  authorized  there- 
to. DATED  the  twenty  first  day  of  May  in  the  twelfth  Year 
of  the  Reign  of  our  Sovereign  Lord  George  the  Second  by 
the  Grace  of  God  of  Great  Britain  France  and  Ireland  King 
Defender  of  the  Faith  &c.  A.  D.  One  thousand  seven  hundred 
and  thirty  nine. 

"Abraham  Breedwell's  Deed  W.  Fairfax. 

for  187  Acres  of  Land 
in  the  County  of  Stafford." 

George  William  Fairfax  apparently  was  agent,  or  represen- 
tative, of  Thomas  Lord  Fairfax  from  1747  until  1762,  and 
Thomas  Bryan  Martin  acted  as  agent  from  1762  to  1781. 

Thomas  Lord  Fairfax,  the  Proprietor  himself,  came  to  Vir- 
ginia in  May,  1735,  after  which  he  appears  to  have  himself 
signed  all  subsequent  patents  which  are  in  practically  the  same 
language,  so  far  as  the  granting  part  is  concerned,  as  the  pat- 
ent of  May  21st,  1739,  last  herein  set  forth. 

We  have  been  unable  to  find  any  Northern  Neck  Patents 
signed  by  George  William  Fairfax. 

A  great  many  of  them  are  marked  "-examined  by  Thomas 
Bryan  Martin"  though  signed  "Fairfax",  meaning  Thomas 
Lord  Fairfax. 

On  a  patent  dated  July  6,  1747,  the  phrase  "Witness  my 
Agent  and  Attorney  duly  authorized"  has  been  crossed  out, 
as  well  as  the  initial  "W"  before  the  name  Fairfax,  and  there- 
after all  are  signed  "Fairfax". 

This  brings  us  to  the  close  of  the  Proprietary  when,  through 
negotiations,  the  State  of  Virgina  succeeded  to  the  Proprietor's 
rights  and,  by  appropriate  legislation  hereinbefore  referred  to, 
freed  all  the  lands  in  the  Northern  Neck  from  the  quit-rents 
and  other  charges  thereon  due  to  the  Proprietors  or  any  of 
them. 

The  construction  of  the  Charters  to  the  Proprietors  are 
treated  along  with  the  construction  of  the  Charters  to  the  Lon- 
don Company. 


CHAPTER  FIVE 

The  Charters  and  the  King's  Prerogatives 

N  construing  the  several  charters  to  the  London  Company, 
and,  after  their  revocation  and  the  resumption  of  authority 
by  the  Crown,  the  Commissions  and  Instructions  to  the  Colonial 
Governors,  and  in  construing  the  several  charters  to  the  Pro- 
prietors of  the  Northern  Neck,  and  endeavoring  to  determine 
the  legal  effect  of  these  documents,  we  must  look  to  the  law 
in  reference  to  the  rights  of  the  King's  prerogatives,  as  then 
understood,  and,  as  was  said  by  Chief  Justice  Taney  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Martin,  et  al 
V.  The  Lessee  of  Waddell,  16th  Peters,  page  409 :  "It  is  proper 
to  inquire  into  the  character  of  the  right  claimed  by  the  British 
Crown  in  the  country  discovered  by  its  Agents  on  this  Con- 
tinent; and  the  principles  upon  which  the  land  was  parceled 
out  and  granted." 

In  the  early  days  of  England  the  King  was  the  strongest, 
and,  probably  under  the  doctrine  of  "might  making  right", 
all  power,  including  the  liberty  and  freedom  of  the  subjects 
themselves,  might  be  said  to  have  been  vested  in  the  King,  and 
there  was  no  distinction  between  the  prerogatives  of  the  Crown, 
so-called,  and  the  private  rights  of  the  King. 

As  time  went  on,  and  principles  and  cenceptions  of  Govern- 
ment and  of  human  rights  became  clearer  in  the  minds  of 
thinking  men,  the  Barons  at  Runny  Mede  on  June  19,  1215, 
wrested  Magna  Charta  from  the  King  and  it  became  a  limitation 
upon  the  Royal  Power,  and  drew  the  line  between  the  private 
rights  of  the  King,  which  are  called  Jus  Privatum,  and  the  pre- 
rogative, or  governmental,  or  public  rights,  administered  by 
the  King  called  the  Jus  Publicmn;  or  by  some  ancient  writers 
of  English  Law  called  Regalia. 

By  whatever  names  this  public  authority,  or  public  right 
of  the  King,  may  have  been  known  and  called  by  the  various 
writers  on  English  Law,  in  this  discussion  we  will  call  it  the 
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Jus  Publicum,  and  his  private  rights  Jus  Privatum,  because  the 
modern  phraseology  in  determining  these  rights,  and  the  dis- 
tinctions between  them,  seems  to  have  settled  upon  the  two 
terms  Jus  Privatum  and  Jus  Publicum. 

It  is  to  be  borne  in  mind  also  that  there  was  a  distinction 
between  the  King's  right  in  conquered  territory,  and  territory 
acquired  by  right  of  discovery.  It  has  been  determined  and 
decided  that  America  was  held  by  right  of  discovery,  and  not 
of  conquest.  (1  Story  on  the  Constitution,  136;  Chitty's  Pre- 
rogative, 29,  30 ;  Canal  Commissioners  v.  The  People,  5  Wend, 
445 ;  Bogardus  v.  Trinity  Church,  4  Page,  178.) 

"The  English  possessions  in  America,"  says  Chief  Justice 
Taney,  in  Martin,  et  al  v.  The  Lessees  of  Waddcll,  16  Peters, 
409,  "were  not  claimed  by  right  of  conquest,  but  by  right  of 
discovery,  and  according  to  principles  of  international  law,  as 
then  understood  by  the  civilized  powers  of  Europe,  the  Indian 
tribes  in  the  new  world  were  regarded  as  mere  temporary  occu- 
pants of  the  soil,  and  the  absolute  rights  of  property  and  do- 
minion were  held  to  belong  to  the  European  nation  by  which 
any  particular  portion  of  the  country  was  first  discovered. 
Whatever  forbearance  may  have  been  sometime  practiced  to- 
wards the  unfortunate  aborigines,  either  from  humanity  or 
policy,  yet  the  territory  they  occupied  was  disposed  of  by  the 
governments  of  Europe  at  their  pleasure,  as  if  it  had  been 
found  without  inhabitants,"  and,  in  construing  the  grant  by  the 
British  Crown  of  the  territory  which  afterwards  became  New 
Jersey,  under  a  charter  practically  identical  in  all  respects,  as 
to  the  property  granted,  with  the  grant  to  the  London  Com- 
pany, and  the  grant  to  the  Proprietors  of  the  Northern  Neck, 
Chief  Justice  Taney  says,  "the  grant  to  the  Duke  of  York, 
therefore,  was  not  of  lands  won  by  the  sword,  nor  were  the 
government  or  laws  he  was  authorized  to  establish  intended  for 
a  conquered  people." 

The  country  mentioned  in  the  letters  patent,  or  charters,  was 
held  by  the  King  in  his  public  and  regal  character  as  the  rep- 
resentative of  the  nation,  and  in  trust  for  them. 

The  discoveries  made  by  persons  acting  under  the  authority 
of  the  Government  were  for  the  benefit  of  the  nation ;  and  the 
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Crown,  according  to  the  principles  of  the  British  Constitution, 
was  the  proper  organ  to  dispose  of  the  public  domains. 

Since  Magna  Charta  the  Jus  Privatum,  including  the  right 
to  dispose  of  land,  has  been  in  the  King,  while  the  Jus  Pub- 
licum, or  public  or  political  right  of  dominion  or  sovereignty, 
has  been  in  Parliament.  "The  question  is  not  free  from  doubt," 
says  Chief  Justice  Taney,  "and  the  authorities  referred  to  in 
the  English  books  can  not,  perhaps,  be  altogether  reconciled, 
but  from  the  opinions  expressed  by  the  Justices  of  the  Court 
of  the  King's  Bench  in  the  case  of  Blundall  v.  CatteraU,  5  Barn. 
&  Aid.,  287,  294,  304,  309,  and  in  the  case  of  The  Duke  of 
Somersett  v.  Fogwell,  5  Barn.  &  Cress.,  883,  884,  the  questions 
must  be  regarded  as  settled  in  England  against  the  right  of  the 
King,  since  Magna  Charta,  to  make  such  a  grant."  {Martin,  et 
al  V.  Lessees  of  Waddell,  16  Peters,  409.) 

In  Johnson  &  Graham^s  Lessees  v.  William  Mcintosh,  8 
Wheaton  (U.  S.),  543,  it  was  held  that  title  to  lands,  under 
grants  to  private  individuals  made  by  Indian  tribes  or  Nations 
northwest  of  the  River  Ohio  in  1773  and  1775,  can  not  be 
recognized  in  the  Courts  of  the  United  States.  This  case 
brought  before  the  Court  the  charter  of  May  23,  1609,  from 
James  the  First  to  the  London  Company,  applicable  provisions 
of  which  have  hereinbefore  been  quoted  in  full  at  page  6  et  seq. 
It  also  brought  before  the  Court  the  dissolution  of  the  London 
Company,  in  1624,  and  the  resumption  "of  all  its  powers,  to- 
gether with  its  rights  of  soil  and  jurisdiction  under  the  letters 
patent  in  question  by  the  Crown  of  England."  "Whereupon, 
the  Colony  became  a  Royal  Government  with  the  same  terri- 
torial limits  and  extent  which  had  been  established  by  the 
letters  patent,  and  so  continued  until  it  became  a  free  and 
independent  state;  except  so  far  as  its  limits  and  extent  were 
altered  and  curtailed  by  the  treaty  of  February  10,  1673,  be- 
tween Great  Britain  and  France,  and  by  the  letters  patent 
granted  by  the  King  of  England  for  establishing  the  Colonies 
of  Carolina,  Maryland  and  Pennsylvania.     (8  Wheaton,  545.) 

In  the  case  of  Johnson  v.  Mcintosh,  8  Wheaton,  595,  Chief 
Justice  Marshall,  in  speaking  of  North  America,  at  the  time 
of  its  discovery,  says: 
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"If  the  discovery  be  made  and  possession  taken  under  the 
authority  of  an  existing  government,  which  is  acknowledged  by 
the  emigrants,  it  is  supposed  to  be  equally  well  settled,  that  the 
discovery  is  made  for  the  benefit  of  the  whole  nation,  and  that 
the  vacant  soil  is  to  be  disposed  of  by  that  organ  of  the  govern- 
ment which  has  the  constitutional  power  to  dispose  of  the 
national  dominions — by  that  organ  in  which  all  territory  is 
vested  by  law." 

And  in  speaking  of  land  he  says : 

"A  title  might  be  obtained,  either  by  making  entry  with  the 
surveyor  of  the  county,  in  pursuance  of  law,  or  by  an  order 
of  the  Governor  and  Council,  who  was  the  deputy  of  the  King, 
or  by  an  immediate  grant  from  the  Crown." 

In  Virginia,  therefore,  as  well  as  elsewhere  in  the  British 
Dominions,  the  title  of  the  Crown  to  vacant  land  was  acknowl- 
edged. 

In  Martin,  et  al  v.  The  Lessee  of  Waddell,  16  Peters,  336, 
the  right  of  fishing  and  the  title  to  the  bed  of  the  stream  were 
called  in  question,  and  this  case,  we  believe,  is  of  such  impor- 
tance in  construing  the  charters  to  the  London  Company,  and 
to  the  proprietors  of  the  Northern  Neck,  and  in  determining 
the  rights  of  the  Crown,  and  in  defining  the  distinction  between 
the  jits  privatum  and  the  jus  publicum,  that  we  feel  we  are 
justified  in  examining  it  at  length. 

The  action  was  an  ejectment  for  100  acres  of  land  covered 
with  water  in  Raritan  Bay,  in  the  Township  of  Perth  Amboy, 
in  the  State  of  New  Jersey.  The  land  granted  was  beneath 
the  navigable  waters  of  Raritan  River  and  Bay,  where  the  tide 
ebbs  and  flows,  and  the  principal  right  in  dispute  was  the 
property  in  the  oyster  fisheries  in  the  public  rivers  and  bays 
of  East  New  Jersey.  The  claim  was  made  under  the  charters 
of  Charles  the  Second,  to  his  brother,  the  Duke  of  York,  in 
1664  and  1674,  for  the  purpose  of  enabling  the  Duke  of  York 
to  plant  a  colony  on  the  continent  of  America.  The  charter 
granted  unto  the  Duke  of  York  was  for  land  described  and 
certain  islands,  with  the  appurtenances  "together  with  all  the 
lands,  islands,  soils,  rivers,  harbors,  mines,  mineralls,  quarries. 
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zvoods,  marshes,  lakes,  fishings,  hawkings,  huntings,  waters, 
and  fowlings,  and  all  other  royalties,  profits,  commodities  and 
hereditaments  to  said  several  islands,  lands  and  premises  belong- 
ing and  appertaining,  with  their  and  each  of  their  appurte- 
nances, and  all  our  estate,  right,  title,  interest  and  benefit,  every 
claim  and  demand  of,  in,  or  to  the  said  lands  and  premises,  or 
any  part  or  parcel  thereof." 

This  charter,  or  letters  patent,  was  executed  March  12,  1664, 
and  is  set  out  quite  fully  in  the  case  referred  to. 

The  Duke  of  York  granted  a  portion  of  the  territory  to 
Lord  Berkley  and  others,  and  also  granted  ''all  rivers,  mines, 
minerals,  woods,  fishings,  hawkings,  huntings,  and  fowlings, 
and  all  other  royalties,  profits,  commodities  and  hereditaments 
whatsoever,  *  *  *  *  j^  ^g  f^jj  ^j^j  ample  a  manner  as  the 
same  were  granted  to  the  said  James,  Duke  of  York". 

Similar  grants  were  made  by  Lord  Berkley  and  his  asso- 
ciates, and  by  grant  of  the  14th  of  March,  1682,  the  Duke 
of  York  conveyed  to  a  group  of  men  called  the  Proprietors 
additional  lands,  together  with  "all  islands,  bays,  rivers,  waters, 
forts,  mines,  minerals,  quarries,  royalties,  franchises  whatso- 
ever to  the  sam^e  belonging,  or  otherwise  appertaining^',  in  as 
ample  a  manner  as  the  King  himself  had  granted  the  same 
to  the  Duke  of  York. 

These  proprietors  of  East  New  Jersey,  by  an  instrument  in 
writing,  dated  April  15,  1702,  did  "surrender  and  yield  up 
unto  Anne  Queen  in  England,  etc.,  and  to  her  heirs  and  suc- 
cessors, all  the  powers  and  authorities  of  said  letters  patent 
granted,  to  correct,  punish,  pardon,  govern  and  rule  all,  or  any 
of  her  said  Majesty's  subjects,  or  others",  within  the  province 
of  East  New  Jersey,  in  effect  restoring  to  the  Crown  the 
powers  of  governm£nt,  which  surrender  of  said  powers  of 
government.  Queen  Anne  accepted  on  April  17,  1702. 

It  will  be  observed  that  the  Proprietors  retained  all  the  pri- 
vate rights,  or  jus  privatum,  and  in  general  terms  surrendered 
to  Queen  Anne  the  aforesaid  powers  of  government,  or  jus 
publicum,  and  the  question  for  the  Supreme  Court  of  the 
United  States  to  determine  in  the  case  was  whether  the  grant 
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of  the  navigable  or  public  rivers  and  waters,  together  with 
the  soil  covered  by  them,  carried  these  waters  and  the  soil 
covered  by  them  to  the  grantees  as  part  of  the  jus  privatum, 
or  as  part  of  the  jus  publicum,  and  if  they  were  part  of  the  jus 
publicum,  or  powers  of  government,  they  had  been  originally 
granted  to  the  Duke  of  York,  in  virtue  of  the  sovereign  ca- 
pacity to  be  held  by  him  for  the  benefit  of  the  public  who  were 
to  settle  these  lands,  and  were  surrendered  by  him,  or  his 
grantees,  to  the  Crown,  reinvesting  the  Crown  with  these  gov- 
ernmental powers. 

It  was  held  that  the  premises  in  dispute  were  situated  be- 
neath the  waters  of  Raritan  River  and  Bay  where  the  tide  ebbs 
and  flows ;  that  this  land  was  claimed  by  the  English  on  the 
ground  of  discovery  and  not  by  conquest,  and  that  the  great 
principles  of  British  liberty  must  be  considered  as  accompany- 
ing these  royal  charters,  and  they  must  be  construed  accord- 
ingly. 

The  court  decided  that  the  British  Crown,  to  encourage  emi- 
gration, introduced  into  these  colonies  the  broadest  principles 
of  British  liberty,  and  that  the  people  of  the  colonies  have 
always  appealed  to  Magna  Charta  as  the  foundation  of  Amer- 
ican as  well  as  British  liberty. 

The  court  further  decided  that  the  right  of  the  King  to  make 
this  grant,  with  all  of  its  prerogatives,  and  powers  of  govern- 
ment, could  not  at  this  date  be  questioned,  and  that,  in  order 
to  enable  the  court  to  determine  the  nature  and  extent  of  the 
interest  which  the  grant  conveyed  to  the  Duke  of  York,  it 
was  proper  to  inquire  into  the  character  of  the  right  claimed 
by  the  British  Crown  in  the  country  discovered,  by  its  sub- 
jects on  this  continent,  and  the  principles  upon  which  it  was 
parceled  out  and  granted;  that  the  country  mentioned  in  the 
letters  patent  "was  held  by  the  King  in  his  public  and  regal 
character,  as  the  representative  of  the  nation,  and  in  trust  for 
them ;  that  the  Crown,  according  to  the  principles  of  the  British 
constitution,  was  the  proper  organ  to  dispose  of  the  public 
domain,  and  that  upon  these  principles  rest  the  various  char- 
ters and  grants  of  territory  made  on  this  continent;  that  the 
questions  before  the  court  were : 


134  WATERS  OF  THE  STATE 

"Whether  the  dominion  and  property  in  the  navigable  waters 
and  in  the  soils  under  them,  passed  as  a  part  of  the  prerogative 
rights  annexed  to  the  political  powers  conferred  on  the  Duke". 

"Whether  in  his  hands  they  were  intended  to  be  a  trust 
for  the  common  use  of  the  new  community  about  to  be  estab- 
lished; or  private  property  to  be  parceled  out  and  sold  to  in- 
dividuals for  his  own  benefit",  and  in  deciding  a  question  like 
this  the  court  must  not  look  merely  to  the  strict  technical 
meaning  of  the  words  of  the  letters  patent. 

The  laws  and  constitutions  of  England,  the  history  of  the 
times,  the  object  of  the  charter,  the  contemporaneous  con- 
struction given  to  it,  and  the  usages  under  it,  for  the  century 
and  more  which  has  since  elapsed  were  all  entitled  to  con- 
sideration and  weight. 

It,  (the  charter),  was  not  a  deed  conveying  private  property 
to  be  interpreted  by  rules  applicable  to  cases  of  that  descrip- 
tion. It  was  an  instrument  upon  which  was  to  be  founded 
the  institutions  of  a  great  political  community ;  and  in  that  light 
it  should  be  regarded  and  construed. 

The  court  quotes  from  Lord  Hale,  in  his  Treatise  de  Jure 
Maris  (Harg.  Law  Tracts,  11),  speaking  of  navigable  waters 
and  the  sea  on  the  coast  within  the  jurisdiction  of  the  British 
Crown : 

"that  although  the  King  is  the  owner  of  this  great  coast,  and, 
as  a  consequence  of  his  property,  hath  the  primary  right  of  fish- 
ing in  the  sea  and  creeks,  and  arms  thereof,  yet  the  common 
people  of  England  have  regularly  a  liberty  of  fishing  in  the 
sea,  or  creeks,  or  arms  thereof,  as  a  public  common  of  piscary 
and  may  not,  without  injury  to  their  right,  be  restrained  of  it, 
unless  in  such  places,  creeks,  or  navigable  rivers,  where  either 
the  king  or  some  particular  subject  hath  gained  a  propriety 
exclusive  of  that  common  liberty. 

"The  principle  here  stated  by  Hale,  as  to  'the  public  com- 
mon of  piscary'  belonging  to  the  common  people  of  England, 
is  not  questioned  by  any  English  writer  upon  that  subject. 
The  point  upon  which  different  opinions  have  been  expressed, 
is  whether  since.  Magna  Charta,  'either  the  king  or  any  par- 
ticular subject  can  gain  a  propriety  exclusive  of  the  common 
liberty'." 
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The  court  accepts  the  opinion  of  the  Court  of  King's  Bench 
in  the  case  of  Blundell  v.  Catterall,  5  Barn.  &  Aid.  285,  294, 
304,  309,  and  in  the  case  of  the  Duke  of  Somerset  v.  Fogwell, 
5  Barn.  &  Cress.,  883,  884,  and  decides  that  the  question  "must 
be  regarded  as  settled  in  England  against  the  right  of  the  King, 
since  Magna  Charta  to  make  such  a  grant." 

The  court  further  decided  that  the  land  under  the  navigable 
waters  passed  to  the  Duke  of  York  "as  one  of  the  royalties 
incident  to  the  powers  of  government,  and  were  to  be  held  by 
him  in  the  same  manner,  and  for  the  same  purpose  that  the 
navigable  waters  of  England  and  the  soils  under  them  are 
held  by  the  Crown" ;  that  the  surrender  to  Queen  Anne  restored 
these  governmental  powers  "in  the  same  light  and  condition  in 
which  they  originally  came  to  the  hands  of  the  Duke  of  York." 

Whatever  he  held  as  a  royal  or  prerogative  right  was  re- 
stored to  the  political  power  to  which  it  was  incident ;  and  that 
the  great  right  of  dominion  and  ownership  in  the  rivers,  bays 
and  arms  of  the  sea,  and  the  soils  under  them  were  elements 
of  sovereignty  and  could  not  be  granted  to  private  individuals 
to  the  exclusion  of  the  public. 

The  m(anifest  iground  of  this  decision  is  that,  since  Magna 
Charta,  this  prerogative  or  jus  publicum  resided  in  Parliament, 
as  the  representative  of  the  people,  and  not  in  the  King;  that 
upon  the  independence  of  the  Colonies,  both  the  jus  privatum, 
in  the  King,  and  the  jus  publicum,  in  Parliament,  became 
vested  in  the  respective  States,  theretofore  constituting  the  orig- 
inal Colonies,  and  that  such  attempted  grants  by  the  British 
Kings  did  not  convey,  and  could  not  convey,  either  by  Crown 
Grant,  or  by  acts  of  the  Proprietors,  or  by  acts  of  the  colonial 
governors,  or  councils,  these  subjects  of  the  jus  publicum;  and 
the  inference  is  irresistible,  that  the  great  rights  of  dominion, 
and  ownership  in  the  navigable  rivers,  bays  and  arms  of  the 
sea,  and  the  soils  under  them,  in  Virginia,  as  well  as  in  New 
Jersey,  and  in  the  other  colonies,  were  not  severed  from  the 
sovereignty,  but,  since  Magna  Charta,  were  withheld  from  the 
Crown  and  lodged  in  Parliament ;  and,  in  the  absence  of  par- 
liamentary action  of  which  there  is  no  record  which  we  have 
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found,  that  these  great  rights  of  dominion  and  ownership  of 
the  rivers,  bays  and  arms  of  the  sea,  and  the  soils  under  them, 
were  not  validly  granted  in  any  patent  either  by  the  Crown,  by 
the  Proprietors,  or  by  the  Colonial  Governors;  that  they  resided 
in  Parliament;  and  that,  upon  the  independence  of  the  Colony 
of  Virginia,  they  passed  -with  other  prerogatives  and  political 
and  sovereign  attributes  to  the  General  Assembly,  or  Legis- 
lature of  Virginia,  in  trust  for  all  the  people  of  the  State. 
(Merit  Martin,  et  al  v.  The  Lessee  of  Wm.  C.  H.  Waddell, 
16  Peters,  (U.  S.)  ipage  366.) 


CHAPTER  SIX 

Virginia's  Right  in  Her  Navigable  Waters 
and  Soils  Beneath 

'  cCready  v.  Comm'onwealth  of  Virginia,  94  U.  S.,  391,  24 
L.  Ed.,  248,  involved  the  question  whether  the  State  of 
Virginia  can  prohibit  the  citizens  of  other  states  from  planting 
oysters  in  Ware  River,  a  stream  in  Virginia,  where  the  tide 
ebbs  and  flows,  when  the  citizens  of  Virginia  have  that  priv- 
ilege. 

It  was  decided  that  the  State  of  Virginia  could  grant  to  its 
own  citizens  the  exclusive  use  of  lands  covered  by  water  for 
raising  oysters,  and  may  prohibit,  under  a  penalty,  the  use 
for  such  purposes  by  citizens  of  other  states. 

Chief  Justice  Waite  says: 

"The  principle  has  long  been  settled  in  this  Court,  that  every 
state  owns  the  beds  of  all  tidewaters  within  its  jurisdiction, 
unless  they  have  been  granted  away."  {Pollard  v.  Hadgan,  3 
Howard,  212;  Smith  v.  Maryland,  18  Howard,  74;  Munford 
V.  Waddell,  6  Wallace,  436;  Webber  v.  Commissioiiers,  18 
Wallace,  66.) 

"In  like  manner  the  state  owns  the  tidewaters  themselves, 
and  the  fish  in  them,  so  far  as  they  are  capable  of  ownership 
while  running.  For  this  purpose  the  state  represents  its  peo- 
ple, and  the  ownership  is  that  of  the  People  in  their  United 
Sovereignty",  citing  Martin,  et  al  v.  Waddell,  16  Peters,  410, 

"The  title  thus  held  is  subject  to  the  paramount  right  of 
navigation,  the  regulation  of  which,  in  respect  to  foreign  and 
interstate  commerce,  has  been  granted  to  the  United  States". 

There  has  been,  however,  no  such  grant  of  power  of  the 
fisheries.  These  remain  under  the  exclusive  control  of  thp 
State,  which  has  consequently  the  right,  in  its  discretion,  to 
appropriate  its  tidewaters,  and  their  beds,  to  be  used  by  its  peo- 
ple as  a  common  for  taking  and  cultivating  fish,  so  far  as  it 
may  be  handled  without  obstructing  navigation. 
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Such  an  appropriation  is,  in  effect,  nothing  more  than  a 
regulation  of  the  use  by  the  people  of  their  common  property. 

The  right  which  the  people  of  the  state  thus  acquire  comes 
not  from  their  citizenship  alone,  but  from  their  citizenship 
and  property  combined.  It  is,  in  fact,  a  property  right,  and 
not  a  mere  privilege  or  immunity  of  citizenship. 

The  court  likens  the  sovereignty  of  the  state  over  land  under 
water  to  its  sovereignty  over  its  dry  lands,  and  sees  no  reason 
why,  if  the  state  has  power  to  grant  the  dry  lands,  it  may  not 
do  the  same  thing  in  respect  to  such  as  are  covered  by  water: 

"Virginia,  owning  land  under  water  adapted  to  the  propa- 
gation and  improvement  of  oysters,  has  seen  fit  to  grant  the 
use  of  it  for  that  purpose  to  the  Citizens  of  the  State."  (Mc- 
Cready  v.  Virginia,  94  U.  S.,  391,  24  L.  Ed.,  248.) 

Den  V.  Jersey  Company,  15  Howard,  (U.  S.),  426,  involved 
an  action  of  ejectment  to  recover  a  tract  of  land  at  Paulus 
Hook,  now  Jersey  City,  on  the  Jersey  shore,  formerly  under  the 
tidewaters  of  the  Hudson  River,  and  below  low  water  mark. 

The  plaintiff's  (Den's)  title  was  derived  from  the  Proprietors 
of  East  New  Jersey,  who  claimed  under  a  grant  from  Charles 
the  Second,  to  his  brother,  the  Duke  of  York,  in  1664,  and 
Den  claimed  the  fee  of  the  soil  under  the  navigable  waters. 

The  Jersey  Company,  by  authority  of  the  Legislature  of  the 
State  of  New  Jersey,  had  reclaimed  the  land  from  the  water, 
and  the  land  was  now  in  their  possession  and  occupied  by 
them  as  building  lots. 

The  plaintiff  further  claimed  that,  since  the  proprietors,  under 
their  patents  from  the  King,  had  owned  the  land  then  under 
water  as  private  property,  subject,  however,  to  the  public  use, 
and  inasmuch  as  the  public  use  had  ceased  in  the  premises  in 
question,  he,  the  plaintiff.  Den,  by  virtue  of  the  patents  to  the 
Duke  of  York,  and  conveyances  mediately  from  him  to  the 
plaintiff,  was  entitled  to  the  exclusive  possession  of  the  land. 

The  court  referred  to  the  case  of  Martin  v.  Waddell,  here- 
inbefore examined  at  length,  as  conclusive  and  as  decisive,  and 
held  that  the  soil  under  the  public  navigable  waters  of  New 
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Jersey  belonged  to  the  State,  and  not  to  the  Proprietors,  and 
that  consequently  the  Legislature  of  the  State,  in  the  exercise 
of  the  jus  publicwn,  had  a  right  to  authorize  the  Jersey  Com- 
pany to  reclaim  this  land  from  the  waters,  and  fill  it  up,  and 
that  the  plaintiff,  Den,  had  no  rights  as  against  the  Jersey  Com- 
pany. 

Our  own  Virginia  courts  no  less  emphatically  enunciate  the 
like  principle. 

In  Home  v.  Richards,  4  Call  (8  Va.)  441,  2  Am.  Dec,,  574, 
Judge  Roane  says  (April  1798)  : 

"It  is  not  stated  *  *  *  whether  the  stream  is  navigable  in 
those  parts  or  not.  If  it  be,  it  is  plain  that  the  bed  is  not  in  the 
appellants,  as  the  soil  of  navigable  rivers  cannot  be  granted". 

Judge  Carrington: 

"The  bed  of  the  river  is  probably  in  the  Commonwealth, 
and  therefore  could  not  be  conveyed". 

Pendleton,  President: 

"If  the  river  be  navigable,  the  title  to  the  river  bed  Ms  in 
the  Commonwealth,  as  a  public  highway,  never  granted,  be- 
cause incapable  of  being  appropriated  to  the  use  of  a  single 
individual'." 

These  opinions  were  expressed  in  the  case,  construing  a  pat- 
ent by  the  propritors  of  the  Northern  Neck  to  Martha  Vicaris, 
and  determined  that  the  beds  of  navigable  streams,  even  be- 
fore the  revised  Act  of  1792,  Chapter  24,  were  not  grantable 
but  were  the  property  of  the  Commonwealth  for  the  public 
benefit. 

See  also,  Martin  v.  Beverley,  5  Call  (9  Va.)  444;  Mead,  et 
ds  v.  Haynes,  3  Rand.  (24  Va.)  33;  French  v.  Bankhead,  11 
Gratt  (52  Va.)  136;  McCready'v.  Comm.,  27  Gratt  (68  Va.) 
985;  Morgan  v.  Comm.,  98  Va.,  812,  814;  Taylor  v.  Comm., 
102  Va.,  759,  770,  47  S.  E.,  875. 

In  this  latter  case  of  Taylor  v.  Comm.,  Keith,  P.,  cites 
///.  Cent.  Ry.  Co.  v.  The  People  of  the  State  of  Illinois,  146 


140  WATERS  OF  THE  STATE 

U.  S.,  387,  13  Sup.  Ct,  110,  36  L.  Ed.,  1018,  quoting  as  fol- 
lows (italics  supplied)  : 

"The  settled  law  of  this  country  (is)  that  the  ownership 
of  and  dominion  and  sovereignty  over  lands  covered  by  tide- 
waters, within  the  Hmits  of  the  several  states,  belong  to  the  re- 
spective states  within  which  they  are  found  with  the  consequent 
right  to  use  or  dispose  of  any  portion  thereof,  when  tliat  can 
be  done  without  substantial  impairment  of  the  interest  of  the 
public  in  the  waters,  and  subject  always  to  the  paramount  right 
of  congress  to  control  their  navigation  so  far  as  may  be  neces- 
sary for  the  regulation  of  commerce  with  foreign  nations  and 
among  the  states". 

It  will  be  observed  that  in  Home  v.  Richards,  supra,  in  the 
case  of  a  grant  from  the  Proprietors  of  the  Northern  Neck, 
the  court  said  "the  soil  of  navigable  rivers  cannot  be  granted". 

The  jus  privatum  of  the  King,  and  the  jtcs  publicum,  vested 
in  Parliament,  had,  as  a  consequence  of  the  Revolution,  be- 
come united  in  the  State  of  Virginia,  and  the  court,  in  Taylor 
V.  Commonwealth,  supra,  in  sustaining  the  validity  of  a  lease 
by  the  General  Assembly  of  Virginia,  at  its  session  1899-1900, 
for  a  term  of  years,  of  ten  acres  of  land,  below  low  water 
mark,  under  the  waters  of  York  River,  says  that  by  virtue  of 
its  "ownership  of  and  dominion  and  sovereignty  over  the  lands 
covered  by  tidewater"  the  state  has  the  consequent  right  to 
tise,  or  dispose  of  any  portion  thereof  when  that  can  be  done 
"without  substantial  impairment  of  the  interest  of  the  public 
in  the  waters,  and  subject  always  to  the  paramount  right  of 
congress  to  control  their  navigation  so  far  as  may  be  necessary 
for  the  regulation  of  commerce  with  foreign  nations  and  among 
the  states". 

In  Martin  v.  Beverley,  5  Call  (9  Va.)  444,  involving  an 
application  to  erect  a  water  grist  mill,  and  to  erect  a  dam 
therefor  across  the  Rappahannock  River,  between  Fauquier 
and  Culpeper  Counties,  many  miles  above  tidewater,  the  court 
decided  (1805)  that  the  Rappahannock  River  at  that  point 
was  a  navigable  river,  and  on  the  question  of  the  ownership 
of  the  bed  of  the  river  Judge  Tucker  says : 
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"Althoug^h  the  beds  of  all  the  navigable  rivers  below  the 
falls  may  be  presumed  to  be  in  the  Commonwealth,  yet  several 
acts  of  assembly  seem  to  admit  that  they  may  have  been  granted 
away  td  other  persons". 

The  judge,  to  illustrate  what  was  in  his  mind  when  he  made 
the  above  declaration,  refers  to  the  grant  to  the  Proprietors 
of  the  Northern  Neck,  of  the  rivers  Rappahannock  and  Po- 
tomac themselves,  and  of  all  islands  within  their  banks,  citing 
Virg.  Laws,  ed.  1794,  ch.  3;  also,  that  the  act  to  prevent  un- 
lawful hunting  and  ranging  gives  a  remedy  against  persons, 
who  shall  fish  or  fowl  in  any  creeks  or  waters  within  the 
bounds  of  any  other  person,  (Ibid.  Ch.  89)  ;  and  the  act 
concerning  the  land  office  reserves  the  bed  of  any  river  or 
creek,  in  the  eastern  part  of  the  Commonwealth,  which  may 
have  remained  ungranted  by  the  former  government.  (Ibid, 
Ch.  86,  section  6.) 

It  is  submitted  that  the  doubt  in  Judge  Tucker's  mind,  as 
to  the  granting  of  the  rivers  Rappahannock  and  Potomac  to 
the  Proprietors  of  the  Northern  Neck,  has  been  conclusively 
resolved  by  cases  hereinbefore  examined,  particularly  Martin 
V.  Waddell,  16  Peters  (U.  S.)  409;  Den  v.  Jersey  Company, 
15  Howard  (U.  S.)  426,  and  Taylor  v.  Commonwealth,  102 
Va.  759. 

Now  as  to  the  doubt  arising  out  of  the  prohibition  of  fish- 
ing or  fowling  in  any  creeks  or  waters,  within  the  bounds  of 
any  other  person.     {Va.  Laws,  edition  1794,  Ch.  3.) 

This  Act,  it  is  believed,  first  appeared  in  our  law  in  October 
1748,  in  Chapter  63  of  An  Act  for  Settling  the  Titles  and 
Bounds  of  Lands,  and  for  preventing  unlawful  Hunting  and 
Ranging.     (5  Hening,  408,  430.) 

As  the  genesis  of  a  much  mooted,  and  long  sleeping  ques- 
tion in  our  law,  we  set  out  this  Chapter  (63)  in  full.  It  is 
(italics  supplied)  : 

"And  be  it  further  enacted,  by  the  authority  aforesaid.  That 
if  any  person  or  persons  shall  at  any  time  shoot,  hunt,  or 
range,  upon  the  lands  or  tenements,  or  fish,  or  fowl,  in  any 
creeks  or  waters,  included  within   the   bounds  of  any  other 


142  WATERS  OF  THE  STATE 

person  or  persons,  without  licence  first  obtained  of  the  owner 
of  such  lands,  every  such  oflfender  shall  forfeit  and  pay  twenty 
shilling's  for  every  such  ofifence;  to  be  recovered  with  costs 
before  any  justice  of  peace  of  the  county  where  the  offence 
shall  be  committed,  by  the  informer  to  his  own  use ;  in  which 
information  the  confession  of  the  party  accused,  or  the  oath 
of  one  credible  witness,  shall  be  sufficient  evidence ;  and  where 
the  owner  of  the  land  shall  prosecute  for  any  unlawful  shoot- 
ing, hunting,  ranging,  fishing,  or  fowling  within  his  bounds, 
the  oath  of  such  owner  shall  be  sufficient  evidence  to  convict 
the  ofifender :  but  in  that  case  the  penalty  shall  be  paid  to  the 
churchwardens  of  the  parish  wherein  the  ofifender  resides,  to 
the  use  of  their  parish;  and  moreover  every  such  ofifender  shall 
be  liable  to  the  action  of  the  party  grieved,  at  the  common  law, 
for  his  or  her  damages." 

The  modem  proto-type  of  this  ancient  "unlawful  hunting" 
law  is  /Section  3338,  Code  of  Virginia,  1924,  and  prohibits 
hunting,  etc.,  "on  or  in  the  lands,  waters,  millponds,  or  private 
ponds  of  another  other  than  uninclosed  mountain  lands  west 
of  the  Blue  Ridge  Mountains  not  used  for  cultivation". 

It  is  significant,  in  this  connection,  that  the  term  waters  in 
Virginia  legal  nomenclature,  when  used  without  an  explan- 
atory adjective  or  descriptive  phrase,  connotes  non-navigable 
waters,  sometimes  called  watercourses,  including  surface  waters, 
subsurface  waters  and  non-navigable  streams,  while  public 
navigable  waters  are  referred  to  as  navigable  waters.  (13 
Ency.  Digest  V.  &  W.  Va.  Reports,  672.) 

Judge  Burks'  opinion  in  McCandlish  v.  Coinm.,  76  Va., 
1002,  is  sometimes  referred  to  as  indicating  the  same  views 
as  were  expressed  by  Judge  Tucker  in  Martin  v.  Bennett,  5 
Call  (9  Va.)  444,  supra,  but  we  do  not  think  that  Judge 
Burks'  expression  is  susceptible  of  any  such  construction. 

In  the  McCandlish  Case,  an  oysterman  was  arrested,  and 
his  boat,  and  load  of  oysters,  seized  for  violating  the  Act  of 
March  6,  1880  (Acts  1879-80,  p.  197).  The  oysters  were  sold 
and  the  sale  money  impounded  by  the  trial  court.  McCandlish, 
as  attorney  for  the  accused,  procured  from  him  an  order  turn- 
ing over  the  oyster  money  in  payment  of  a  law  fee  owed.     It 
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was  held  that  McCandlish  was  entitled  to  the  money;  and  in 
the  course  of  his  opinion  Judge  Burks  said: 

"It  is  true  that  all  the  beds  of  the  bays,  rivers  and  creeks 
and  the  shores  of  the  sea  within  the  jurisdiction  of  the  Com- 
monwealth and  not  conveyed  by  special  grant  or  compact 
according  to  law  are  the  property  of  the  Commonwealth." 

This  is  quite  different  from  Judge  Tucker's  opinion  and, 
we  take  it,  shows  that  there  were  entirely  different  thoughts 
in  the  minds  of  these  two  distinguished  jurists.  By  a  special 
grant,  we  assume  Judge  Burks  meant  a  special  act  of  the  Gen- 
eral Assembly,  and  by  compact,  some  agreement  between  the 
State  of  Virginia  and  some  other  State,  or  the  United  States. 

Judge  Tucker  speaks  of  the  "beds  of  navigable  rivers  below 
the  falls"  and  the  Acts  of  Assembly,  which  "seem  to  admit 
that  they  may  have  been  granted  away  to  other  persons".  His 
third  reference  is  to  the  Act  concerning  the  Land  Office,  which 
reserved  the  bed  of  any  river  or  creek,  in  the  eastern  part  of 
the  Commonwealth,  which  may  have  remained  ungranted  by 
the  former  government. 

This  brings  up  for  examination  and  consideration  questions 
which,  for  over  a  century,  have  puzzled  the  student  of  Vir- 
ginia law  as  to  the  navigable  maters  of  Virginia  and  the  own- 
ership of  the  beds  under  waters  both  navigable  and  unnavi- 
gdble,  and  also  what  are  the  eastern  and  western  parts  of  the 
State. 

Judge  Carr  in  1828,  in  the  leading  case  of  Crenshaw  v.  Slate 
River  Company,  6  Rand.  (27  Va.)  at  page  260,  says: 

"In  ascertaining  the  character  of  streams,  and  the  power  of 
the  Sovereign  over  them,  we  must  look  to  the  Common  Law, 
and  the  operation  of  our  own  legislation.  The  best  and  most 
authoritative  Treatise  on  this  subject,  and  that  indeed  from 
which  all  who  have  written  since  seem  to  have  drawn,  is  Lord 
Hale's  Tract  De  Jure  Maris,  &c.,  published  by  Hargrave  in  his 
Law  Tracts.  He  says,  pages  8,  9:  'There  be  some  streams  or 
rivers,  that  are  private,  not  only  in  propriety  and  ownership, 
but  also  in  use,  as  little  streams  or  rivers  that  are  not  a  com- 
mon passage  for  the  King's  people.'     Again:  'There  be  other 
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rivers,  as  well  fresh  as  salt,  that  are  of  common  or  public  use, 
for  carriage  of  boats  and  lighters,  and  these,  whether  they  are 
fresh  or  salt,  whether  they  flow  and  re-flow,  or  not,  are  prima 
facie,  publici  juris,  common  highways  for  man  or  goods,  or 
both,  from  one  inland  town  to  another.  Thus  (he  observes), 
the  rivers  of  Wey,  of  Severn,  of  Thames,  and  divers  others, 
as  well  above  the  bridges  and  ports,  as  below,  and  as  well 
where  they  are  become  private  property,  as  in  what  parts  they 
are  of  the  King's  property,  are  public  rivers,  juris  publici,  and 
therefore  all  nuisances  and  impediments  of  passage  of  boats 
and  vessels,  though  in  the  private  soil  of  any  person,  may  be 
punished  by  Indictment,  and  removed.'  Again,  p.  5,  he  says : 
'Fresh  rivers,  of  what  kind  soever,  do  of  common  right,  be- 
long to  the  owners  of  the  soil  adjacent,  so  that  the  owners 
of  one  side,  have  of  common  right  the  propriety  of  the  soil, 
and  consequently  the  right  of  fishing  usque  ad  filum  aquae; 
and  the  owners  of  the  other  side,  the  right  of  soil  or  owner- 
ship and  fishing  unto  the  filum  aquae,  on  their  side ;  and  if  a 
man  be  owner  of  the  land  on  both  sides,  in  common  pre- 
sumption, he  is  owner  of  the  whole  river,  and  hath  the  right 
of  fishing,  according  to  the  extent  of  his  land  in  length.  With 
this  (he  adds),  agrees  the  common  experience.'  These  extracts 
mark  with  more  precision  than  any  thing  I  have  met  with  in 
any  other  Common  Law  writer,  what  constitutes  a  public  river, 
and  the  distinction  between  such  as  are  public,  and  those  which 
may  become  private  property.  These  distinctions  are  sup- 
ported by  (the  cases.  Lord  Fitzivalter's  Case,  1  Mod.  105 ; 
Carter  v.  Murcot,  4  Burr.  2162;  The  Royal  Fishery  in  the 
River  Banne,  Dav,  Rep  152.  See  also,  Palmer  v.  Mulligan,  3 
Caines'  Rep.  307;  Shaw  v.  Crawford,  &c.,  10  Johns.  Rep.  236; 
The  People  v.  Piatt,  17  Johns.  Rep.  195. 

"At  the  Common  Law,  then,  we  see  that  some  rivers  were 
public,  some  private ;  and  of  those  considered  private,  that  some 
were  subject  to  the  servitude  of  the  public  interest,  and  in 
that  sense,  common  highways  by  water.  The  mark  of  dis- 
tinction between  those  which  are  entirely  private  property,  and 
those  which  are  subject  to  the  public  use  and  enjoyment,  con- 
sists in  the  fact,  whether  or  not  they  can  be  used  as  a  common 
passage  for  the  public. 

"Applying  this  Common  Law  criterion  to  the  Slate  River, 
I  have  no  doubt  that  it  must  be  considered  a  private,  innavi- 
gable stream;  and  that  the  patent  to  Skelton  in  1726,  convey- 
ing the  land  on  both  sides,  and  including  the  river  in  its  bounds, 
gave  him  the  property  in  the  bed  of  the  stream;  and  that  he 
had,  ito  the  extent  of  his  land,  the  exclusive  right  of  fishery. 
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But,  this  would  give  him  no  right  to  obstruct  the  passage  of 
fish;  for,  all  the  riparian  owners  have  the  same  right  to  the 
enjoyment  of  the  stream  with  all  its  advantages,  and  the  nat- 
ural run  of  the  fish  of  passage  is  one  of  these.  Whether  the 
right  of  the  banks  and  bed  of  the  stream,  derived  from  the 
patent  of  1726,  was  an  absolute  and  exclusive  right,  or  a  right 
held  subject  to  the  jus  publicum;  in  other  words,  whether  the 
Legislature  could,  at  any  subsequent  period,  have  this  river 
rendered  navigable,  and  make  it  a  public  highway  for  boats 
and  other  craft,  without  a  violation  of  the  rights  of  Skelton, 
and  those  claiming  under  him,  is  one  of  those  questions  which 
I  do  not  mean  to  discuss.  The  cause  may  be  decided  on  other 
grounds.  It  will  not  be  denied,  I  presume,  that  the  Sovereign 
Powers  (with  us  the  Legislature),  in  whom  resides  this  jus 
publicum,  may,  in  their  discretion,  grant  it  away.  It  is  to  be 
taken  that  they  will  never  make  this  grant,  but  for  the  public 
benefit.  Of  that,  however,  they  must  be  the  judges.  They 
have  the  power ;  and  the  grant  fairly  made  will  bind  them  and 
their  successors.  The  whole  course  of  our  legislation  shows, 
that  mills  have  alt  all  times  been  considered  great  public  con- 
veniences and  benefits,  and  as  such,  taken  under  the  protection, 
encouragement  and  regulation  of  the  Laws :  made  in  fact  public 
establishments." 

Generalizations,  occasionally  met  with  in  the  text  writers, 
and  opinions  of  decided  cases,  cite  Lord  Hale  as  authority 
for  the  statement  of  the  Common  Law  to  the  effect  that  all 
tide  waters,  whether  navigable  in  fact  or  not,  and  the  bottoms 
under  them,  are  owned  by  the  public;  and  that  all  non-tidal 
waters,  actually  navigable,  are  public  while  their  bottoms  are 
private;  and  that  all  non-tidal  and  non-  navigable  streams  are 
private,  both  as  (to  waters  and  bottoms. 

It  seems  to  us  that  this  is  an  inaccurate  statement  of  Lord 
Hale's  opinion;  for  in  the  above  quotation  from  his  De  Juris 
Maris  he  makes  the  distinguishing  test  of  publici  juris,  or  pub- 
lic control,  and  public  ownership  of  the  waters  so  far  as  own- 
ership of  running  water  is  possible,  not  whether  the  tide  ebbs 
and  flows,  not  whether  the  waters  are  fresh  or  salt,  but  whether, 
though  tidal,  or  non-tidal,  fresh  or  salt,  they  be  ""a  common 
passage  for  the  King's  people" — in  other  words,  navigable  in 
fact.  On  the  other  hand,  as  to  the  ownership  of  the  beds,  or 
bottoms,  he  makes  the  distinguishing  test,  not  tidal,  or  non- 
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tidal,  navigable  or  non-navigable,  but  whether  the  river  be 
fresh  or  salt;  for  he  plainly  says  "Fresh  rivers,  of  what  kind 
soever,  do  of  common  right,  belong  to  tlte  owner  of  the  soil 
adjacent",  so  that  the  owners  of  one  side  have  of  common 
right  the  propriety  of  the  soil,  etc." 

This  distinction  may  have  been,  and  doubtless  was  and  is, 
applicable  to  the  topography  and  hydrography  of  England, 
but  never  was,  nor  is,  applicable  to  Virginia,  with  such  great 
streams  on  its  Eastern  waters,  as  the  Potomac,  the  Rappa- 
hannock, the  James  and  the  York,  and  on  its  Western  waters, 
the  Ohio  and  others. 

The  Rappahannock,  for  instance,  has  its  source  in  the  east- 
ern foothills  of  the  Blue  Ridge  Mountains  and,  as  a  fresh, 
i.  e.,  freshwater  stream,  runs  its  course,  in  part  navigable  in 
fact,  to  just  below  the  fall  line  at  Fredericksburg,  where  it 
meets  its  tidewater,  thence,  still  a  fresh  stream,  it  runs,  navi- 
gable in  fact,  and  also  in  law,  because  tidal,  a  distance  of 
fifty  odd  miles  when  its  waters  become  first  "brackish",  then 
salty,  and  it  meets  the  tide  sweeping  up  its  lower  reaches 
from  the  bay,  and  thence  fifty  more  miles,  salt,  tidal  and  navi- 
gable, in  fact,  and  in  law,  to  the  "Bay  of  Chesapeake". 

In  times  of  prolonged  drought,  rare  though  they  be,  as  in 
this  present  year  1930,  the  salt  water  reaches  clear  up  to  the 
falls  above  Fredericksburg,  and  the  crabs,  denizens  of  the  salt 
water,  are  seen  around  the  docks  and  along  the  river  shore  at 
Fredericksburg,  and  among  the  river  rocks  at  extreme  upper 
tidal  reaches  opposite  Falmouth.  Ordinarily,  in  the  vicinity 
of  Tappahannock,  about  half  way  between  Fredericksburg  and 
the  bay,  is  a  stretch  of  the  river  varying  from  eight  to  twenty 
miles  in  length,  according  to  winds  and  seasons,  where  on 
ebb  tide,  the  river  is  fresh,  and  on  flood  tide  it  is  salty. 

In  the  vernacular  of  the  rivermen,  the  river  has  "three 
tides" ;  that  is,  when  it  is  high  tide  at  the  mouth  of  the  river, 
it  is  low  tide  at  Tappahannock,  and  high  tide  at  Fredericks- 
burg, and  conversely,  low  tide  at  the  mouth,  high  tide  at  Tap- 
pahannock, and  low  tide  at  Fredericksburg. 

Lord  Hale's  test,  of  fresh  or  salt,  would  be  impossible  of 
application  to  such  streams  as  these  eastern  rivers,  and  would 
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result  in  the  great  "fresh"  rivers  on  the  Western  waters  being 
"private"  rivers  as  to  the  ownership  of  their  beds,  while  their 
waters  were  bearing  the  commerce  of  the  public  among  the 
nations  of  the  world,  as  well  as  among  the  states. 

Lord  Hale,  in  De  Jure  Maris,  does  not  mention  the  floating 
of  logs,  and  probably  no  river  in  Great  Britain,  was,  in  his 
day,  or  ever*  will  be,  put  to  that  use. 

In  Virginia,  however,  floatage  is  common,  necessary,  and 
profitable,  especially  while  the  country  is  new ;  and,  with  the 
State's  modern  policy  of  re-forestation,  it  will  always  continue 
common,  necessary  and  profitable,  and  hence  a  lawful  mode 
of  public  use  of  the  great  rivers  of  the  State,  and  it  is  easy 
to  adapt  well-settled  principles  of  law  to  the  case.  {Hot  Springs 
Lumber,  etc.,  Co.  v.  Revere omb,  106  Va.  176,  55  S.  E.  580, 
9  L.  R.  A.  (N.  S.),  894;  Morgati  v.  King,  18  Barb.  288; 
Brown  v.  Chadbourne,  42  Me.,  552;  Gaston  v.  Mace,  33  W. 
Va.  14,  10  S.  E.  60.) 

"Out  of  ye  olde  fields  cometh  ye  new  corne",  and  out  of 
the  old  fields  of  the  English  common  law,  come  the  Virginia, 
and  it  well  might  be  said  the  American  Common  Law,  appli- 
cable to  changed  and  new  conditions. 

In  Commonwealth  v.  Garner,  3  Gratt  (44  Va.)  655,  711, 
Judge  Robertson  says: 

"The  well  known  rule  of  the  common  law,  which  was  and 
is  now  the  law  of  Virginia,  except  so  far  as  altered  by  statute 
or  inapplicable  to  the  country  is,  that  lands  bounded  by  the 
sea,  or  on  navigable  rivers  where  the  tide  ebbs  and  flows, 
extend  to  high  water  mark  only;  but  bounded  on  rivers  or 
upon  the  margin,  or  along  the  same,  above  tidewater,  go  to  the 
centre  of  the  stream. 

"So  far  as  regards  rivers  and  creeks  not  navigable,  the  rule 
last  mentioned  has  always  been  considered  and  still  is  the  law 
of  Virginia.  (Home  v.  Riclmrds,  4  Call  441 ;  Hayes'  ex' or  v. 
Bowman,  1  Rand.  417;  Mead  v.  Hayncs,  3  Rand.  33;  Cren- 
shaw V.  Slate  River  Co.,  6  Rand,  245.) 

''But  the  beds  of  all  navigable  streams  were  considered  as 
the  property  of  the  Commonwealth,  for  the  public  benefit; 
and  in  the  case  of  Home  v.  Richards,  4  Call,  441   (as  Judge 
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Green  remarks,  3  Rand.  36),  the  Court  determined  they  were 
not  grantable  even  before  the  revised  act  of  December,  1792, 
Ch.  24." 

In  Taylor  v.  Commonwealth,  102  Va.,  at  page  777,  Keith, 
P.,  says  of  cases  cited  in  arguments  of  counsel,  that  those 
cases  involved  the  rights  of  riparian  owners  among  themselves, 
and  that  the  Commonwealth  was  not  a  party  to  those  suits: 

"In  this  case  {Taylor  v.  Cowm.),  for  the  first  time,  this 
Court  has  been  called  upon  to  deal  with  the  conflicting  rights 
of  the  riparian  proprietor  and  the  Commonwealth,  and  we  have 
endeavored  in  the  solution  of  the  questions  to  apply  the  benefi- 
cent maxim  of  the  civil  law,  sic  utere  tuo  ut  alienum  non  laedas, 
believing  that,  exercised  in  obedience  to  that  benignant  prin- 
ciple, every  right  of  the  parties  to  this  controversy  may  be 
preserved  and  enjoyed". 

This  case  involved  riparian  owners  rights  in  bottoms  under 
tidal  waters. 

Old  Dominion  Iron  &  Nail  Co.  v.  Chesapeake  &  Ohio  Rail- 
way Co.,  et  als,  116  Va.  166  in  1914,  brought  before  the  court 
the  rights  of  a  riparian  owner  in  admittedly  non-tidal  though 
in  fact  navigable  river,  the  James,  a  mile  above  tidewater. 
The  Old  Dominion  Company  was  the  owner  of  an  island  in 
the  river,  and  successor  in  title  of  William  Byrd,  the  younger, 
who  had  originally  acquired  the  island  through  a  Crown  grant 
many  years  before  the  Revolution. 

The  defendant,  Chesapeake  &  Ohio  Railway,  was  the  grantee, 
by  mesne  conveyances,  from  the  Commonwealth  of  Virginia, 
through  Acts,  beginning  in  1784  (11  Hening,  450),  author- 
izing the  construction  by  the  James  River  Company  of  a  canal 
along  the  banks  of  the  James  River  for  the  purpose  of  improv- 
ing its  navigation. 

By  Act  of  1832  (Acts  1831-32,  p.  73)  the  James  River  and 
Kanawha  Company  was  chartered,  succeeding  to  the  rights 
under  the  Act  of  1784,  and  procuring  additional  rights  to 
build  dams  in  the  river,  to  divert  its  water,  not  only  for  pur- 
poses of  navigation  contemplated  by  the  canal,  but  for  many 
other  purposes,  including  the  sale,  or  lease,  of  the  water  to 
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lessees  of  the  Company  for  manufacturing  and  other  pur- 
poses. The  only  limitation  put  upon  the  right  of  these  grantees 
of  the  Commonwealth  to  divert  the  waters  of  James  river,  and 
sell,  or  lease,  the  same  to  other  parties,  was  that  it  should  not 
be  done  to  an  extent  sufficient  to  impair  the  navigation  con- 
templated by  the  canal — such  was  the  construction  put  upon 
these  charters  by  the  court. 

The  Chesapeake  &  Ohio  Railway,  said  the  court,  "is  clearly 
the  grantee  of  the  Commonwealth  of  Virginia  of  the  water 
of  James  River,  for  certain  purposes,  and  is  not  simply  a 
riparian  owner,  entitled  to  an  ordinary  riparian  owner's  rights, 
upon  a  navigable  stream". 

The  appellant.  Old  Dominion  Iron  &  Nail  Company,  had 
alleged : 

"that  the  ebb  and  flow  of  the  tide  in  James  River  stops 
at  a  point  about  one  mile  below  this  island,  and  that  the  river 
is  not  now,  nor  has  it  ever  been  a  navigable  stream  within  the 
meaning  of  the  law  affecting  riparian  rights  above  the  point 
where  the  flow  of  the  tide  stops." 

"Complainant  further  alleges  that  by  virtue  of  its  owner- 
ship of  the  fee  simple  in  this  island  it  is  also  the  owner  of 
the  fee  in  the  land  on  either  side  of  the  island  to  the  thread 
of  the  stream  flowing  between  the  island  and  the  mainland, 
and  that  by  the  ownership  of  such  land  and  the  riparian  rights 
attached  and  appurtenant  thereto  it  has  the  right  to  have  the 
wuter  of  James  River  flow  down  the  natural  bed  of  the  stream, 
and  to  the  use  of  the  water  in  the  stream  as  it  passes  along 
without  diminution  or  diversion,  for  all  beneficial  purposes, 
including  any  power  which  may  be  developed  therefrom." 

The  court  held: 

"We  are  of  opinion  that  the  contention  of  the  appellants 
that  James  River  above  tidewater  is  not  a  navigable  stream  is 
wholly  untenable.  From  an  early  day  the  great  importance 
of  the  James  River  to  the  people  of  the  Commonwealth  as  a 
navigable  stream  above  tidewater,  has  been  repeatedly  recog- 
nized and  emphasized  in  the  legislation  of  the  State.  Indeed, 
long  prior  to  the  Revolution  the  river  above  tidewater  was 
used  by  the  inhabitants  for  the  transportation  of  their  products 
to  market,  and  numerous  acts  were  passed  for  the  purpose  of 
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improving-  and  facilitating  its  use  as  a  public  highway.  (5th 
Meninges  Statutes,  p.  375,  passed  in  1745 ;  8  Id.  p.  148,  passed 
in  1765;  8  Id.  p.  564,  passed  in  1772.) 

"We  deem  it  unnecessary  to  pursue  this  subject  further,  for 
in  view  of  the  legislative  declaration  with  respect  to  this  river 
and  the  decisions  on  the  subject,  it  is  manifest  that  James 
River,  above  tidewater,  is  now  and  has  been  a  navigable  stream 
since  too  remote  a  period  for  the  fact  to  be  questioned"  (ital- 
ics supplied). 

In  the  course  of  the  opinion,  at  page  171,  Judge  Harrison, 
speaking  for  the  court,  says: 

"By  numerous  statutes  and  recorded  contracts  with  great 
works  of  internal  improvement  she  (the  Commonwealth  of 
Virginia)  has,  during  all  of  that  time  (two  hundred  years) 
repeatedly  asserted  her  right  to  the  navigable  water  of  the 
James  and  the  sail  under  such  waters,  and  has  continuously 
through  all  of  those  years  exercised  her  superior  right  to  con- 
trol and  dispose  of  the  same  at  her  discretion." 

Counsel  stressed  the  common  law  rule  that  "in  all  rivers, 
where  the  tide  does  not  ebb  and  flow,  and  which  are  navi- 
gable in  fact,  the  title  to  the  bed  of  the  river  belongs  to  the 
riparian  owner,  subject,  however,  in  navigable  rivers,  to  the 
rights  of  the  public  to  ymvigation" . 

The  Court,  however,  said  it  was  not  necessary  to  discuss, 
or  determine  the  rights  of  the  State  in  all  its  non-tidal  though 
navigable  rivers  and  confined  its  consideration  to  the  rights  of 
the  State  in  James  River  above  tide  and  between  the  termini 
of  the  James  River  and  Kanawha  Canal. 

Keith,  P.,  was  of  the  opinion  that  "under  the  laws  of  this 
Commonwealth  in  all  rivers  where  the  tide  does  not  ebb  and 
flow,  and  which  are  navigable  in  fact,  the  title  to  the  bed  of 
the  river  belongs  to  the  riparian  owner,  subject,  however,  in 
navigable  rivers,  to  the  right  of  the  public  of  navigation",  and 
in  so  far  as  the  opinion  of  the  court  maintained  to  the  con- 
trary, he  dissented. 

Judge  Cardwell  was  absent,  and  the  ruling  opinion  and  de- 
cision were  by  Judges  Buchanan,  Harrison  and  Whittle. 
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So  it  will  be  seen  that  even  as  late  as  the  decision  of  this 
case,  March  12,  1914,  there  was,  and  doubtless  still  is,  a  con- 
trariety of  judicial  opinion  on  this  question. 

Precedents  may  be  faulty;  they  may  cease  to  apply  under 
changed  conditions,  or  through  changes  of  circumstances,  but 
principles  have  root  in  the  essential  nature  of  things,  and  how- 
ever conditions  may  change  principles  remain  fixed  and  a 
standard. 

It  seems  clear  to  us  that  this  case  settles  the  principles,  that 
both  the  waters  and  the  bottom  of  a  river  of  the  State,  non- 
tidal  thoug^h  it  be,  but  navigable  in  fact,  that  is,  capable  of  be- 
ing navigated,  and  a  highway  for  the  people  of  the  State,  is  a 
public  river;  that  it  belongs  to  the  State,  and,  as  the  court 
held,  the  waters  and  the  soil  under  the  water  are  hers,  and  she 
has  a  superior  right  to  control  and  dispose  of  the  same  at  her 
discretion. 

Grant  v.  Chesapeake  and  Ohio  Railway  Co.,  117  Va.  46, 
again  brought  this  identical  question  before  our  Court  of 
Appeals.  Judge  Keith,  who  had  dissented  on  this  point  in 
the  Old  Dominion  Case,  was  absent. 

Judge  Harrison,  who  had  participated  in  the  Old  Dominion 
Case,  had  resigned,  and  Judge  Kelly,  who  succeeded  Judge 
Harrison,  took  his  seat  January  12,  1915,  and  the  decision  in 
the  Grant  Case  is  dated  January  12,  1915,  the  very  day  on  which 
Judge  Kelly  took  his  seat.  We  do  not  know  whether  he  par- 
ticipated in  the  decision  or  not. 

The  first  syllabus  of  the  case,  page  46  is: 

"The  title  to  the  water  in  James  River  above  tide  and  be- 
tween the  termini  of  the  James  River  and  Kanawha  Canal  is 
vested  in  the  Commonwealth  and  its  grantees,  and  not  in  the 
riparian  proprietors." 

The  Court,  through  Whittle,  J.,  say : 

"1.  The  general  question  of  the  alleged  right  of  appellant 
and  others  to  the  waters  of  James  River  arising  purely  out  of 
riparian  ownership  has  been  dealt  with  and  determined  in  the 
Old  Dominion  Case.  There  it  was  held  that  title  to  the  water 
of  the  river  above  tide  and  between  the  termini  of  the  James 
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River  and  Kanawha  canal  was  vested  in  the  Commonwealth 
and  its  grantees  and  not  in  the  riparian  proprietors,  and  we 
have  no  disposition  to  recede  from  that  conclusion". 

Nine  years  after  the  Grant  Case,  on  March  20,  1924,  Judge 
Kelly  presided  over  the  Supreme  Court  of  Appeals  of  Virginia, 
and  with  him,  constituting  that  great  court  were  five  other 
distinguished  jurists,  none  of  whom  had  participated  in  either 
the  Old  Dominion  Case  or  the  Grant  Case.  The  case  of  James 
River  and  Kanawha  Power  Company  v.  Old  Dominion  Iron  and 
Steel  Corporation,  138  Va.  461,  brought  again  before  the  Su- 
preme Court,  with  its  new  personnel,  the  question  of  the  State's 
rights  in  James  River.  The  litigants  were  private  corporations. 
The  plaintiff  instituted  a  proceeding  under  section  5490  of  the 
Code  of  Virginia  against  the  defendant  to  establish  the  boun- 
dary line  between  them  as  coterminous  owners.  The  great 
part  of  the  land  claimed  by  the  plaintiff  "certainly  lies  under 
the  bed  of  James  River  at  Richmond",  said  Judge  Burks,  from 
whose  opinion  we  quote: 

"The  trial  court  held  that,  as  to  so  much  of  the  land  claimed 
by  the  plaintiff  as  constitutes  the  bed  of  the  river,  it  was  con- 
trolled by  the  decisions  of  this  court  in  Old  Dominion  Iron  &• 
NaU  Works  v.  Ches.  &  Ohio  R.  R.  Co.,  116  Va.  166,  81  S.  E. 
108,  and  Grant  v.  C.  &  O.  R.  Co.,  117  Va.  46,  84  S.  E.  9,  and 
that  under  these  decisions  the  bed  of  James  River  at  Richmond 
constitutes  a  part  of  the  public  domain  of  the  State  and  'in- 
capable now,  and  ever  since  the  establishment  of  the  Common- 
wealth, incapable  of  private  ownership.'  The  plaintiff  in  error 
insists  that  the  ownership  of  the  bed  of  the  river  was  not  in- 
volved in  these  cases  and  that  whatever  was  said  on  that  sub- 
ject in  those  opinions  was  OBITER  and  not  binding  on  it. 
The  plaintiff  in  error  further  insists  that  the  river  is  not  navi- 
gable in  law  or  in  fact  at  the  point  where  the  lands  of  the 
plaintiff  adjoin  those  of  the  defendant,  and  that  the  right  of 
navigation  secured  by  the  statutes  referred  to  in  the  foregoing 
opinions  was  a  mere  right  to  navigate ;  that  it  did  not  affect  the 
ownership  of  the  bed  of  the  stream ;  and  that  as  the  tide  did  not 
ebb  and  flow  at  the  locus  in  quo,  the  common  law  rule  prevailed 
and  a  grant  of  land  bounded  by  the  river  extended  to  the  center 
of  the  stream. 
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"While  some  of  the  statements  in  the  opinion  in  Old  Domin- 
ion I.  &  N.  Works  V.  Ches.  &  Ohio  R.  Co.,  supra,  were  not 
necessary  to  the  decision  of  the  case,  the  rights  of  the  Old 
Dominion  Company  as  a  riparian  owner,  were  at  issue.  It 
was  the  owner  of  an  island  in  the  middle  of  the  river  called 
Belle  Isle,  containing  forty-six  acres,  which  had  been  granted 
to  it  by  the  Crown;  and  claimed  that,  by  virtue  of  its  owner- 
ship of  the  island,  it  owned  to  the  thread  of  the  stream  on  each 
side  of  it.  This  claim  was  rejected  by  the  court,  and  what  was 
said  by  the  court  had  direct  relation  to  this  claim"  (italics  sup- 
plied). 

This  case  is  the  latest  authoritative  discussion  and  decision, 
affecting  this  phase  of  "The  Waters  of  the  State",  which  we 
have  been  able  to  find.  It  contains  evidences  of  deep  study  of 
the  past  history  of  the  State,  much  of  which  is  so  apposite  to 
our  study  that  we  quote  more  at  length  therefrom.  The  court 
was  unanimous  and  the  decision  by  the  full  bench. 

Speaking  further  for  the  court  Judge  Burks  said : 

"There  is  great  conflict  of  authority  in  the  States  as  to  the 
ownership  of  the  bed  of  non-tidal  navigable  waters.  The  au- 
thorities are  nearly  evenly  divided.  The  opposing  views  are 
well  stated  in  27  R.  C.  L.  pp.  1360,  1362,  sections  270  and 
272,  and  there  is  a  full  citation  of  authority  in  the  notes.  These 
sections  are  as  follows : 

Section  270 :  'The  great  size  of  many  of  the  fresh  water  rivers 
of  this  country,  and  their  capability  of  navigation,  have  induced 
some  of  the  highest  courts  of  several  of  the  States  to  attach  to 
them  the  common  law  consequences  of  navigability,  thereby  ab- 
rogating the  common  law  distinction  between  them  and  those  in 
which  the  tide  ebbs  and  flows,  so  that  grants  bounded  on  such 
rivers  stop  at  their  margin.  Thus  in  many  States  the  same 
rule  as  to  the  ownership  of  and  sovereignty  over  lands  under 
the  navigable  fresh  water  rivers  has  been  applied  which  ob- 
tains at  common  law  as  to  the  ownership  of  and  sovereignty 
over  lands  under  tide  waters,  and  such  lands  are  regarded  as 
held  by  the  same  rights  in  the  one  case  as  the  other,  and  sub- 
ject to  the  same  trusts  and  limitations. 

'According  to  this  view,  in  the  case  of  large  fresh  water 
rivers  which  are  navigable  in  fact,  the  riparian  owners  do  not 
take  to  the  middle  of  the  river,  but  the  State  is  the  owner  of 
the  subjacent  soil,  and  the  public  have  an  easement  in  the  river. 
So  it  has  been  decided  that  the  owner  of  premises  bounded  on 
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one  of  the  Great  Lakes  takes  no  title  to  any  submerged  land 
under  the  waters  of  the  lake.  The  wrongful  diversion  of  the 
waters  of  a  navigable  river  from  its  bed  does  not  extinguish 
the  title  of  the  State  thereto,  or  add  to  that  of  riparian  owners.' 
Section  272:  'The  view  that  the  State  has  title  to  the  bed 
of  navigable  fresh  water  courses  is  not  uniformly  followed  by 
all  the  States,  but  there  is  a  strong  array  of  authorities  opposed 
thereto,  which  do  not  regard  the  greater  size  of  rivers  in  the 
United  States  as  furnishing  a  sufficient  reason  for  departing 
from  the  rule  at  common  law.  They  have,  therefore,  held  to 
the  strict  application  of  the  common  law  rule  that  only  those 
rivers  in  which  the  tide  ebbs  and  flows  limit  grants  of  lands 
adjoining  to  high  water  mark,  and  that  in  all  others,  without 
regard  to  size  or  capabilities  for  transportation  and  commercial 
intercourse,  the  middle  of  the  river  is  the  boundary  of  lands  on 
either  side,  except  in  some  cases  where  a  different  rule  has  been 
applied  owing  to  the  terms  of  the  original  grant,  and  is  sub- 
ject only  to  the  public  right  of  navigation.  According  to  this 
view,  where,  by  the  law  of  a  State,  an  owner  of  land  on  a  river 
takes  to  the  thread  of  the  stream,  a  riparian  owner  whose  land 
is  bordered  by  a  State  boundary  river  takes  title  to  the  bound- 
ary between  the  two  States  regardless  of  whether  that  is  nearer 
to  or  farther  from  the  shore  than  the  filuin  aquae  of  the 
stream.  And  where  the  lines  of  a  grant  of  land  from  the  State 
include  a  navigable  river,  the  soil  covered  by  the  river  passes 
with  the  grant,  subject  to  the  public  easement  of  fishery  and 
navigation,  unless  clearly  confined  within  less  limits  by  the 
grant,  and  will  also  pass  by  a  conveyance  by  such  person.  So 
a  conveyance  of  land  abutting  on  a  navigable  stream  vests  title 
in  the  grantee  to  the  thread  of  the  stream,  including  any  islands 
which  lie  between  the  thread  of  the  stream  and  the  land  so 
conveyed,  and  where  land  on  a  navigable  river,  deeded  by 
metes  and  bounds,  includes  the  bank  of  the  river,  although  no 
reference  is  made  to  the  river,  it  will  be  presumed  prima  facie 
that  the  bed  of  the  river  to  the  middle  is  conveyed.  And  where 
by  gradual  accretions  the  thread  of  the  stream  has  been  slowly 
changed,  the  riparian  owner's  grant  follows  the  channel  and 
sill  goes  to  the  thread  of  th  stream.' 

"In  our  view  of  the  evidence  in  the  instant  case,  it  will  not 
be  necessary  to  enter  into  any  discussion  of  this  subject. 

"In  Old  Dominion  Iron  &  Nail  Works  v.  C.  &  O.  R.  R.  Co., 
supra,  the  court  confined  its  holding  as  to  the  right  of  riparian 
owners  on  James  river,  and  in  the  petition  for  the  appeal  in  the 
instant  case  it  is  said  that  the  waters  and  soil  involved  in  that 
case  are  'the  identical  waters  and  soil  involved  in  the  instant 
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case.'  Under  these  circumstances  we  shall  confine  what  we 
have  to  say  not  only  to  James  River,  but  to  that  part  of  the 
river  in  controversy  in  the  instant  case. 

"(1)  The  plaintiff  in  error  bases  its  claim  to  so  much  of 
the  land  as  lies  in  the  bed  of  the  river,  upon  two  grants  from 
the  Commonwealth;  one  issued  to  Beverly  Smith  in  1813  for 
twenty-four  acres,  and  the  other  to  Hall  Neilson  in  1845  for 
107^  acres,  and  traces  its  title  to  these  two  grants.  This  is 
an  admission  that  the  title  to  the  bed  of  the  river  was  in  the 
Commonwealth  at  the  time  of  the  respective  grants,  and  that 
previous  grants  to  riparian  owners  did  not  extend  to  the  thread 
of  the  stream,  and  this  accords  with  the  holding  in  Old  Do- 
minion Iron  &  Nail  Works  v.  Ches.  &  O.  R.  Co.,  supra. 

"In  some  of  the  cases  in  this  and  other  jurisdictions,  it  has 
been  held  that  the  ownership  by  the  State  of  the  land  under 
navigable  waters  is  in  trust  for  all  the  people  of  the  State,  and 
that  it  cannot  be  aliened.  For  instance,  in  French  v.  Bankhead, 
11  Gratt.  (52  Va.)  136,  169,  it  was  said  that  in  the  case  of  the 
public  square  in  Richmond  and  the  navigable  waters  and  the 
soil  under  them,  the  title  to  the  property  is  vested  in  the  Com- 
monwealth, for  the  common  use  and  is  expressly  exempted  from 
grant  by  Code  (1819),  ch.  62,  sec.  1.  See  also  Home  v.  Rich- 
ards, 4  Call  (8  Va.)  441,  2  Am.  Dec.  574;  Commonwealth  v. 
Garner,  3  Gratt.  (44  Va.)  689;  Norfolk  City  v.  Cooke,  27 
Gratt.  (68  Va.)  433;  Taylor  v.  Commonwealth,  102  Va,  759, 
47  S.  E.  875,  102  Am.  St.  Rep.  865. 

"(2,  3)  In  the  recent  case  of  Old  Dominion  I.  &  N.  Works 
V.  Ches.  &  O.  R.  Co.,  supra,  it  was  in  effect  held,  as  stated  in 
the  opinion  of  the  learned  trial  judge,  that  'this  water  in  James 
river  opposite  Belle  Isle  near  this  very  point  was  public  water, 
the  bed  was  a  public  bed,  belonging  to  the  State  of  Virginia, 
and  it  was  incapable  of  private  ownership  and  incapable  of 
private  use.'  Undoubtedly  there  are  certain  public  uses  of 
navigable  waters  which  the  State  does  hold  in  trust  for  all 
the  public,  and  of  which  the  State  cannot  deprive  them, 
such  as  the  right  of  navigation,  but,  subject  to  these  public 
rights,  there  is  no  reason  why  the  beds  of  navigable  streams 
may  not  be  granted  unless  restrained  by  the  Constitution.  The 
legislature  is  the  representative  of  the  people  in  such  matters, 
and  may  exercise  full  power  over  the  property  of  the  State 
except  so  far  as  that  right  has  been  ceded  to  the  Federal  Gov- 
ernment, or  is  restrained  by  the  State  Constitution.  The  State 
Constitution  is  not  a  grant  of  power,  and  the  legislature  may 
exercise  any  and  every  legislative  power  of  the  State  not  for- 
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bidden  by  the  State  Constitution.     (City  of  Roanoke  v.  Elliott, 
123  Va.  393,  96  S.  E.  819.) 

"(4)  Section  175  of  the  State  Constitution  prohibits  the 
legislature  from  leasing,  renting,  or  selling,  the  natural  oyster 
beds,  rocks  and  shoals  in  the  waters  of  the  State,  and  declares 
that  the  same  shall  be  held  in  trust  for  the  benefit  of  the 
people  of  this  State,  but  there  is  no  other  inhibition  in  the 
Constitution  on  the  powers  of  the  legislature  over  the  beds  of 
navigable  waters  of  the  State.  The  result  is  that  the  legis- 
lature has  the  power  to  dispose  of  such  beds  and  the  waters 
flowing  over  them,  subject  to  the  public  use  of  navigation,  and 
such  other  public  use,  if  any,  as  is  held  by  the  State  for  the 
benefit  of  all  the  people. 

"As  said  in  Newport  News  Shipbuilding  Co.  v.  Jones,  105 
Va.  503,  513,  54  S.  E.  314,  317  (6  L.  R.  A.  (N.  S.)  247), 
quoting  from  the  case  of  Langdon  v.  Mayor  of  New  York, 
93  N.  Y.  129:  'The  State  has  succeeded  to  all  navigable  waters 
within  its  limits,  and  in  the  soil  under  them.  It  holds  them 
as  absolute  owner,  and,  except  as  restrained  by  the  Constitu- 
tion, its  right  to  grant  them  is  absolute  and  uncontrollable.' 
To  the  same  effect,  see  Taylor  v.  Commonwealth,  102  Va.  759, 
47  S.  E.  875,  102  Am.  St.  Rep,  865.  Of  course,  the  grant  is 
subject  to  the  public  right  not  to  be  prevented  from,  or  un- 
reasonably impeded  in,  navigation.  The  ownership  by  the  State 
of  the  beds  of  navigable  tidal  streams  and  the  right  to  dispose 
of  the  same  to  private  persons,  subject  to  the  public  right  of 
navigation  and  fishing  is  well  settled  in  this  State.  Taylor  v. 
Commonwealth,  102  Va.  759,  47  S.  E.  875,  102  Am.  St.  Rep. 
865,  and  cases  cited,  especially  McCready  v.  Virginia,  94  U.  S. 
391,  24  L.  Ed.  248.  For  authority  in  other  jurisdictions,  see 
Saunders  v.  New  York  Central,  etc.,  R.  Co.,  144  N.  Y.  75, 
38  N.  E.  992,  26  L.  R.  A.  378,  43  Am.  St.  Rep.  729 ;  Shep- 
ard's  Point  L.  Co.  v.  Atlantic  Hotel,  132  N.  C.  517,  44  S.  E. 
39,  61  L.  R.  A.  937,  27  R.  C.  L.  1328,  sec.  237,  and  cases 
cited. 

"It  is  said  that  the  old  English  cases  hold  that  tidal  streams 
are  navigable  in  law,  whether  navigable  in  fact  or  not.  Gas- 
ton V.  Mace,  33  W.  Va.  14,  10  S.  E.  60,  5  L.  R.  A.  392,  25 
Am.  St.  Rep.  848,  opinion  by  Green,  J.  Whether  the  same 
consequences  attach  to  a  stream  made  navigable  by  statute, 
when  not  in  fact  navigable,  as  to  a  tidal  stream,  we  are  not 
called  upon  to  decide,  as  the  plaintiff  in  the  instant  case  is 
claiming  title  under  the  Commonwealth  as  the  owner  of  the 
bed  of  the  river. 
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"(5)  It  may  be  conceded,  therefore,  for  the  purposes  of 
this  case,  that  at  the  time  the  two  grants  aforesaid  were  issued, 
the  State  was  the  owner  of  the  bed  of  James  river  at  the 
place  in  controversy  and  had  the  right  to  grant  the  said  bed 
to  the  grantees  aforesaid.  But  it  may  be  well  doubted  whether 
the  said  grants  were  within  the  powers  conferred  upon  the 
land  office  which  issued  them. 

"The  land  office  vras  constituted  by  an  act  of  the  General 
Assembly  passed  in  1779  (2  Rev.  Code  1819,  ch.  5,  p.  365), 
and  the  lands  for  which  it  was  authorized  to  issue  grants  are 
uniformly  described  as  'waste  and  unappropriated  lands.'  The 
preamble  of  the  act  recites:  'Whereas  there  are  large  quan- 
tities of  waste  and  unappropriated  lands  within  the  territory 
of  this  Commonwealth,  the  granting  of  which  will  encourage 
the  migration  of  foreigners  hither,  promote  population,  in- 
crease the  revenue,  and  create  a  fund  for  discharging  the 
public  debt.'  At  that  time  the  territorial  limits  of  the  State 
were  very  extensive  and  the  population  very  sparse,  except 
in  a  few  counties  in  the  eastern  part  of  the  State.  There  were 
vast  areas  of  land  that  were  in  fact  'waste  and  unappropriated.' 
The  land  was  valuable  not  only  for  its  timber  and  minerals, 
but  for  agricultural  purposes  as  well,  and  the  most  urgent  need 
of  the  State  was  population.  In  order  to  induce  immigration 
it  offered  these  lands  for  sale  to  anyone  who  would  buy  them 
at  the  very  low  price  of  forty  pounds  per  hundred  acres." 

"(6)  The  term  'waste  and  unappropriated  lands,'  in  the 
usual  acceptation  of  the  term,  was  peculiarly  appropriate  to 
lands  which  were  not  occupied  by  anyone,  and  hence  were 
'waste'  so  far  as  benefit  to  the  State  was  concerned,  and  there 
were  manifest  reasons  why  the  State  should  wish  to  sell  them 
to  those  who  would  occupy  and  cultivate  them. 

"The  object  to  be  accomplished  by  the  State  was  to  increase 
its  population  and  also  its'  productive  wealth.  The  phrase  has 
no  natural  application  to  land  under  water.  No  one  who 
bought  a  hundred  acres  of  "waste  and  unappropriated  lands" 
would  expect  to  find  the  whole  area  in  the  bed  of  a  navigable 
stream.  If  land  under  water  was  intended  it  would  have  been 
so  stated.  Color  is  lent  to  this  view  by  the  provisions  of  the 
land  office  act,  that  'any  person  possessing  highlands  to  which 
any  swamp,  marshes  or  sunken  grounds  are  contiguous  shall 
have  the  pre-emption  of  such  swamp,  marsh  or  sunken  grounds 
for  one  year  after  the  passage  of  this  act;  and  if  such  person 
shall  not  obtain  a  grant  for  such  swamp,  marsh  or  sunken 
grounds  within  the  year  then  any  other  person  may  enter  on 
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and  obtain  a  grant  for  the  same  in  like  manner  as  is  directed 
in  the  case  of  other  unappropriated  lands. 

"This  provision  manifestly  refers  to  conditions  existing  in 
the  eastern  part  of  the  State  where  there  were  'swamps,  marshes 
and  sunken  grounds'  usually  adjacent  to  tidal  streams,  but  gave 
no'',  right  to  the  bed  of  the  stream.  But  it  shows  that  when 
land  partly  under  water  or  under  water  from  time  to  time  was 
intended  to  be  embraced,  it  was  expressly  mentioned.  The 
pre-emption  given  was  to  land,  not  to  the  bed  of  a  navigable 
stream,  and  if  not  availed  of  then  it  was  unappropriated  land, 
and  title  thereto  could  be  obtained  'in  like  manner  as  directed 
in  the  case  of  other  unappropriated  lands.' 

"When  rights  have  been  conferred  in  the  beds  of  waters,  it 
has  usually  been  done  either  by  an  act  specially  conferring  the 
right,  or  by  act  mentioning  the  right  to  be  dealt  with  and 
conferring  upon  some  court,  board,  commission  or  agency 
power  to  deal  with  the  situation.  This  is  well  illustrated  by 
the  various  acts  conferring  rights  and  powers  in  and  over  the 
waters,  and  the  various  acts  relating  to  oyster  planting  grounds. 
The  rights  and  interests  of  the  State  in  the  beds  of  its  navi- 
gable waters  are  of  a  peculiar  nature  and  would  seem  to  be  too 
valuable  to  be  open  to  purchase  by  anyone  who  may  ofifer  the 
nominal  price  therefor  asked  by  the  State  for  its  'waste  and 
unappropriated  lands.' 

"Furthermore,  in  May,  1780,  the  year  after  the  establishment 
of  the  land  office,  the  legislature  adopted  the  following  pre- 
amble and  act  (10  Hen.  Stat.,  p.  226)  : 

'1.  Whereas  certain  unappropriated  lands  on  the  bay,  sea 
and  river  shores,  in  the  eastern  part  of  this  Commonwealth, 
have  been  heretofore  reserved  as  common  to  all  the  citizens 
thereof,  and  whereas  by  the  act  of  General  Assembly  entitled 
an  act  for  establishing  a  land  office,  and  ascertaining  the  terms 
and  manner  of  granting  waste  and  unappropriated  lands,  no 
reservation  thereof  is  made,  but  the  same  is  now  subject  to  be 
entered  for  and  appropriated  by  any  person  or  persons ;  where- 
by the  benefits  formerly  derived  to  the  publick  therefrom  will 
be  monopolized  by  a  few  individuals,  and  the  poor  laid  under 
contribution  for  exercising  the  accustomed  privilege  of  fishing : 
Be  it  therefore  enacted  by  the  General  Assembly,  That  all  un- 
appropriated lands  on  the  bay  of  Chesapeake,  on  the  seashore, 
or  on  the  shores  of  any  river  or  creek  in  the  eastern  part  of 
this  Commonwealth,  which  have  remained  ungranted  by  the 
former  government,  and  which  have  been  used  as  common  to 
all  the  good  people  thereof,  shall  be,  and  the  same  are  hereby 
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excepted  out  of  the  said  recited  act,  and  no  grant  issued  by 
the  Register  of  the  Land  Office  for  the  same,  either  in  conse- 
qence  of  any  survey  already  made,  or  which  may  hereafter 
be  made,  shall  be  valid  or  effectual  in  law,  to  pass  any  estate 
or  interest  therein.' 

'This  exemption  from  grant  was  still  further  enlarged  by 
the  act  of  March  1,  1819  (1  Rev.  Code  1819,  ch.  86,  p.  322), 
declaring  that  all  unappropriated  lands  on  the  bay  of  Chesa- 
peake, on  the  seashore,  or  on  the  shores  of  any  river  or  creek, 
and  the  bed  of  any  river  or  creek  in  this  Commonwealth,  which 
have  remained  ungranted  by  the  former  government,  and  which 
have  been  used  as  a  common  to  all  the  good  people  thereof, 
shall  be  and  the  same  are  hereby  excepted  out  of  this  act ;  and 
no  grant  issued  by  the  Registrar  of  the  Land  Office  for  the 
same,  either  in  consequence  of  any  survey  already  made,  or 
which  may  hereafter  be  made,  shall  be  valid  or  effectual  in 
law,  to  pass  any  estate  or  interest  therein.  See  also  Code 
1919,  sec.  3573. 

"(7)  Under  these  circumstances  it  may  be  well  doubted 
whether  the  legislature  ever  intended  to  confer  upon  the  land 
office  power  to  grant  title  to  the  river  bed  as  set  forth  in  the 
grants  to  Beverly  Smith  and  Hall  Neilson,  hereinbefore  men- 
tioned, and,  if  it  did,  if  that  power  was  not  revoked  by  the 
acts  aforesaid ;  but  however  this  may  be,  and  whatever  views 
this  court,  as  at  present  constituted,  may  entertain  as  to  the 
power  of  the  State  over  the  beds  of  navigable  tidewater  streams, 
or  over  the  beds  of  non-tidal  streams,  made  navigable  by  stat- 
ute though  not  in  fact  navigable,  the  waters  and  soil  under 
the  bed  of  James  river  involved  in  the  case  of  the  Old  Dominion 
Iron  &  Nail  Works  v.  Chesapeake  &  Ohio  R.  Co.,  supra,  be- 
ing 'the  identical  waters  and  soil  involved  in  the  instant  case,' 
any  departure  from  the  holding  in  that  case  would  work  con- 
fusion and  might  prove  disastrous  to  large  investment  made 
on  the  faith  of  it.  We  feel  bound,  therefore,  by  the  decision 
in  that  case,  and  consequently  adhere  to  the  holding  that  the 
bed  of  the  river  covered  by  the  grants  to  Beverly  Smith  and 
Hall  Neilson  was  'public  bed,  belonging  to  the  State  of  Vir- 
ginia, and  was  incapable  of  private  ownership,  and  incapable 
of  private  use,'  and  consequently  no  title  passed  by  such  grants" 
(italics  supplied).     (138  Virginia  Reports,  pages  466,  475.) 

Prof.  John  B.  Minor,  in  the  4th  Ed.  of  Vol.  2  of  his  great 
"Institutes"  at  page  14,  says : 
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"Public  waters  mean  navigable  waters,  and  at  common  law 
they  are  waters  wherein  the  tide  ebbs  and  flows.  In  Virginia, 
however,  any  water  is  navigable  (and  therefore  public)  which 
is  capable  of  being  navigated  by  vessels  employed  in  commerce 
(say  of  20  tons  burden  or  more),  and  which  communicates 
with  other  States  or  countries,  whether  the  tide  ebbs  and  flows 
therein  or  not,  and  whether  connected  with  the  sea  or  not. 
{Waring  v,  Clark,  5  How.  441;  A''.  /.  St.  Nav.  Co.  v.  Mer- 
chants Bank,  6  How.  344 ;  Gennessee  Chief  v.  Fitshugh,  12 
How.  443 ;  Jackson  v.  Magnolia,  20  How.  296 ;  The  Hine  v. 
Trevor,  4  Wal.  561 ;  The  Daniel  Ball,  10  Wal.  563 ;  Bouv.  L. 
Diet.  Navigable.)  The  river,  and  consequently  the  public  do- 
main, extends,  at  common  law,  to  the  usual  high  water  mark; 
but  in  Virginia  it  is  bounded,  as  to  tidewater  at  least,  and 
probably  as  to  all  waters,  by  low  water-mark.  (1  Lom.  Dig., 
661;  3  Kent's  Com.  344;  V.  C.  1873,  ch.  62,  Sections  1,  2; 
V.  C.  1887,  ch.  60,  section  1339.) 

"The  power  of  the  legislature  of  a  State  over  the  public 
rights  of  navigation,  and  fishing  in  any  waters  within  its 
bounds,  is  unrestricted,  provided  it  does  not  interfere  with 
the  power  of  the  United  States  to  regulate  commerce.  {Cooley 
V.  Philadelphia  Board  of  Wardens,  12  How.  299;  Oilman  v. 
Philadelphia,  3  Wal.  713.  See  Smith  v.  Maryland,  18  How. 
71.)  Hence,  it  is  admitted  that  a  State  may  by  law  regulate 
the  use  of  fisheries  and  oyster-beds  within  its  treritorial  lim- 
its, though  in  navigable  waters,  provided  only  that  the  free 
use  of  the  waters  for  purposes  of  navigation  and  commercial 
intercourse,  be  not  interrupted.  (1  Kent's  Com.  (12th  ed.) 
439;  Ang.  Wat.  Courses,  71,  section  65a;  Cor  filed  v.  Caryell, 
4  Wash.  C.  C.  371 ;  Burham  v.  Webster,  5  Mass.  266 ;  Dun- 
ham V.  Lampshire,  3  Gray  (Mass.)  268;  Com'th  v.  Vincent, 
108  Mass.  447;  Smith  v.  Maryland,  18  How.  71)." 

It  would  seem  that  when  the  rights  of  the  Commonwealth 
or  her  grantees  were  brought  in  question,  as  well  under  grants 
by  the  Colonial  Government,  as  by  the  Constitutional  govern- 
ment, the  Courts  have  attached  to  her  rivers,  navigable  in  law, 
and  navigable  in  fact,  whether  tidal,  or  non-tidal,  and  whether 
salt  or  fresh,  the  common  law  rule  in  regard  to  the  extent  of 
the  ownership  therein  of  abutting  land  owners,  saving  to  the 
State  not  only  the  waters  but  the  beds  of  the  rivers. 
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This  would  seem  just. 

Such  questions  are  State  questions  for,  as  held  by  the  Su- 
preme Court  of  the  United  States  in  Fox  River  Paper  Company 
V.  Railroad  Covimission  of  Wisconsin,  in  1927,  reported  in  274 
U.  S.  651,  71  L.  Ed.  1279: 

"The  nature  and  extent  of  the  rights  of  the  State  and  of 
riparian  owners  in  navigable  waters  within  the  State  and  to 
the  soil  beneath  are  matters  of  State  law  to  be  determined  by 
the  statutes  and  judicial  decisions  of  the  State." 

From  the  very  earliest  times  the  people  of  Virginia,  both  as 
Colony  and  as  State,  have,  through  their  Assemblies,  asserted 
their  rights  over  the  "Waters  of  the  State",  tidal  and  non- 
tidal,  fresh  and  salt.  This  assertion,  at  first,  was  confined  to 
the  tidal  streams,  or  to  such  parts  of  them  as  were  tidal,  be- 
cause the  early  settlements  began  on  the  salt  waters  and  tidal 
portions  of  her  great  rivers,  and  there  were  no  settlements  be- 
yond or  higher  up.  As  the  Colonists  pushed  their  way  west- 
ward and  got  "beyond  the  falls",  there  was  no  less  emphatic 
assertion  of  the  people's  control,  through  the  Assemblies,  of 
the  non-tidal  streams,  and  it  was  not  until  after  the  Revo- 
lution that  the  inapplicable  Common  Law  distinction  between 
tidal  and  non-tidal  streams  seems  to  have  occurred  to  our  law- 
yers and  judges. 

How  could  this  distinction  have  been  in  the  minds  of  her 
great  lawyers,  leaders,  statesmen  and  '  patriots  when,  in  the 
ratification  of  the  Constitution  of  the  United  States,  in  Sec- 
tion Eight,  Virginia  granted  to  Congress  the  power 

"To  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes". 

This  power  to  regulate  commerce  with  foreign  nations  and 
among  the  states  has  indubitably  given  to  the  United  States 
a  power  over  the  waters,  with  the  bottoms  under  them,  in  the 
interest  of  commerce  as  above  noted,  of  the  navigable  rivers 
of  the  State,  whether  tidal  or  non-tidal,  salt  or  fresh,  and  this 
power  has  been  exercised  and  is  being  exercised  every  day  by 
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the  United  States  in  its  authoritatively  asserted  jurisdiction 
over  these  waters  for  the  purposes  aforesaid.  This  power  has 
carried  with  it  the  right  in  the  United  States,  which  it  has 
exercised,  to  dredge  these  bottoms,  to  widen  and  deepen  the 
channels,  to  remove  obstructions  from  these  bottoms,  whether 
there  naturally  or  deposited  there  in  freshets. 

"The  Secretary  of  War  acting  under  the  authority  conferred 
by  congress  may  assent  to  the  erection  by  private  parties  of  a 
wharf  on  navigable  waters  that  are  entirely  within  the  territory 
limited  to  the  several  states. 

"The  right  of  private  persons  to  erect  structures  on  a  navi- 
gable water  of  the  United  States  that  is  entirely  within  the 
limits  of  a  state  cannot  be  said  to  be  complete  and  absolute 
without  the  concurrent  or  joint  assent  of  both  the  general  and 
state  government."     (Montgomery  v.  Portland,  190  U.  S.  89.) 

How  could  Virginia  have  granted  this  power,  or  these  rights, 
to  Congress  a  century  and  a  half  ago,  unless  she  then  possessed 
this  power  and  these  rights  ? 

By  virtue  of  her  grant  then  have  they  been  exercised; 
through  the  voice  of  her  great  son,  Qiief  Justice  Marshall, 
have  they  been  elucidated  and  expounded,  and  she,  though 
always  jealous  of  her  rights,  and  the  security  and  protection 
of  the  rights  of  her  citizens,  has  never  protested. 

FERRIES— WAREHOUSES 

We  shall  endeavor  here,  even  though  at  the  risk  of  prolixity, 
to  sketch  the  various  and  emphatic  indicia  of  colonial  asser- 
tion of  authority  over  the  rivers  and  streams  of  the  State,  all 
of  which  will,  we  apprehend,  show  that  the  people  of  the 
Colony,  through  their  Assemblies,  asserted  the  broadest  con- 
trol, in  many  ways,  over  these  subjects,  and  well  justified  her 
grant  of  power  to  Congress  to  regulate  interstate  and  foreign 
commerce — a  grant  which  showed  that  Virginia  recognized  that 
she  had  the  power  over  these  waters  and  bottoms. 

Towns  and  Warehouses  Mostly  on  the  Waters 

As  early  as  1680,  she  passed  the  act  for  co-habitation  and 
encouragement  of  trade  and  manufacture,  providing  for  the 
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establishment  of  towns.  Most,  if  not  all,  were  established  on 
land,  usually  private  land  "  'along  the  creeke',  or  a  *up  the 
creeke',  at  the  mouth  of  Aquia  on  the  northside",  etc.  (2 
Hen.  371,  June,  1680.) 

Warehouses  were  ordered  erected  on  private  land  "begin- 
ning at  the  lower  side  of  Smiths  Creeke",  etc. 

Imports  and  exports  were  only  to  be  landed  at  these  towns 
and  warehouses.     (2  Hen.  58,  1691.) 

Confirms  title  to  lots  purchased  at  above  places — land  only. 
(3  Hen.  186,  1699.) 

More  towns  on  rivers,  established  for  imports  and  exports — 
compensation  for  land  only  taken  therefor.  (3  Hen.  404,  1705.) 

Confirms  titles  to  above  lands.     (3  Hen.  432,  1705.) 

More  public  warehouses  on  rivers — land  only  condemned — 
on  rivers  and  creeks.     (4  Hen.  268,  1730.) 

Tobacco  warehouses  on  rivers  and  creeks — land  only.  (5 
Hen.  1,  1738.) 

More  warehouses.    (6  Hen.  178,  1749;  8  Hen.  17,  1764.) 

Bridges  and  ferries  over  the  waters. 

Bridges  and  ferries  were  at  first  established  and  maintained 
at  PUBLIC  EXPENSE;  but  this  being  considered  burthen- 
some  to  the  inhabitants  of  many  of  the  counties,  especially 
the  poor,  who  seldom  used  them,  the  law  as  to  ferries,  was 
repealed,  and  the  county  courts  vested  with  power  to  establish 
ferries  on  the  application  of  individuals,  and  fix  their  rates. 
The  exclusive  right  of  establishing  ferries  was  afterwards  re- 
sumed by  the  assembly;  and  having  exercised  it  for  a  series 
of  years,  to  the  great  interruption  of  other  public  business,  the 
legislature  at  the  session  of  1805,  restored  to  the  county  courts 
the  power  exercised  by  them  so  long  ago  as  the  year  1647.  (1 
Hen.  XX.) 

County  courts  to  have  power  to  order  the  same.  (1  Hen, 
348,  1647.) 

Ferries. — Commissioners  appointed  to  report  to  next  assem- 
bly where  three  free  ferries  should  be  established.  2  Hen. 
310,  1673.) 
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On  James,  York  and  Rappahannock  Rivers.  (3  Hen.  218, 
1702;  3  Hen.  469,  1705.) 

Colonization  goes  up  the  rivers  "beyond  the  ffalls"  where  the 
rivers  are  fresh  and  non-tidal, — the  People's  assertion  of  au- 
thority goes  with  them.     The  following  act  is  typical ; 

An  Act  for  settling  new  Ferries  over  York,  Rappahannock 
and  Pamunkey  Rivers. 

I.  Whereas,  by  reason  of  the  increase  of  settlements  within 
this  colony,  the  ferries  already  established  by  law,  are  not  suf- 
ficient to  answer  the  ends  thereby  intended: 

H.  Be  it  enacted,  by  the  Lieutenant-Governor,  Council  and 
Burgesses,  of  this  present  General  Assembly,  and  it  is  hereby 
enacted,  by  the  authority  of  the  same,  That  ferries  be  con- 
stantly kept  at  the  places  hereafter  named ;  and  that  the  rates 
for  passing  the  said  ferries,  be  as  follow,  that  is  to  say : 

ON  YORK  RIVER, 

From  the  lower  side  of  the  creek,  below  Poplar  Neck,  to 
the  land  formerly  belonging  to  Doctor  Green,  now  in  the  tenure 
of  Robert  Porteus,  Esq.  the  price  for  a  man,  fifteen  pence,  and 
for  a  horse,  fifteen  pence.  And  the  same  from  Doctor  Green's 
land  to  the  aforesaid  creek. 

ON  RAPPAHANNOCK  RIVER 

From  Mrs.  Fitzhugh's  plantation,  in  King  George  County, 
to  the  wharf,  on  the  leased  land  of  Thomas  Buckner,  and  John 
Royston,  the  price  for  a  man,  three  pence,  and  for  a  horse, 
three  pence. 

From  Germanna,  over  the  river  Rappidan,  a  branch  of  the 
said  river  RappaJiannock,  the  price  for  a  man,  three  pence, 
for  a  horse,  three  pence. 

Frovt  Field's  plantation,  in  Spotsylvania,  to  Col.  Ludwell's 
plantation,  in  King  George  County,  for  a  man,  three  pence,  for 
a  horse,  three  pence. 

From  Robert  Ray's  plantation,  over  the  said  river,  to  Mr. 
Samuel  Skinker's,  the  price  for  a  man,  six  pence,  and  for  a 
horse,  six  pence. 
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And,  from  Urbanna,  over  the  said  river,  to  Thomas  Chet- 
wood's,  the  price  for  a  man,  two  shillings,  and  for  a  horse,  two 
shillings. 

ON  PAMUNKEY  RIVER 

From  George  Dabney's  landing,  over  the  said  river,  the 
price  for  a  man,  three  pence,  and  for  a  horse,  three  pence. 

From  Mrs.  Garland's,  in  the  county  of  Hanover,  over  the 
river,  to  Mrs.  Littlepage's  land,  in  the  county  of  King- William, 
the  price  for  a  man,  three  pence,  and  for  a  horse,  three  pence. 

And,  from  David  Anderson's,  in  the  county  of  King  Wil- 
liam, to  Peter  Garland's  land,  in  the  county  of  Hanover,  the 
price  for  a  man,  three  pence,  and  for  a  horse,  three  pence. 

HI.  And  be  it  further  enacted,  by  the  authority  aforesaid, 
That  the  licenses  for  keeping  the  said  ferries,  shall  be  obtained 
after  such  manner,  and  the  keepers  thereof  be  under  such 
regulations,  advantages,  and  restrictions,  as  are  mentioned,  pre- 
scribed, and  comprized,  in  any  one  act  of  assembly,  made  in 
the  fourth  year  of  our  late  sovereign  lady,  Queen  Anne,  in- 
titled.  An  Act  for  the  regulation  and  settlement  of  ferries; 
and  for  dispatch  of  public  expresses. 

IV.  And,  for  the  encouragement  of  all  Ferry  keepers,  with- 
in this  colony,  to  provide  convenient  boats,  for  the  transpor- 
tation of  coaches,  carts  and  waggons,  Be  it  enacted  by  the 
authority  aforesaid,  That  where  ferries  are  already,  or  hereby 
established,  it  shall  and  may  be  lawful,  to  and  for  the  courts 
of  the  counties  wherein  such  ferries  are  kept,  at  any  time, 
when  they  shall  find  it  necessary,  for  the  conveniency  of  trav- 
ellers, and  transportation  of  goods  and  rnerchandize,  to  direct 
and  appoint  proper  boats  to  be  kept  at  the  said  ferries,  for  the 
convenient  transportation  of  coaches,  waggons,  and  other  wheel- 
carriages. 

V.  And,  when  such  boats  shall  be  provided  and  kept,  Be  it 
further  enacted,  That  it  shall  and  may  be  lawful,  for  the  keeper 
or  keepers  of  such  ferries,  to  demand  and  take  for  the  ferriage 
and  transportation  of  such  wheel-carriages,  after  the  rates  fol- 
lowing, that  is  to  say:  For  every  coach,  chariot,  or  chaise  with 
four  wheels,  or  wagon,  the  same  rates  as  are  by  law  established 
at  such  ferries  respectively,  for  the  ferriage  of  six  horses ;  and 
for  every  two  wheel  chaise  or  cart,  the  same  rate  as  is  by  law 
established  for  the  ferriage  for  four  horses ;  and  no  more. 

North  Anna,  Appomattox,  Rappahannock  Rivers  and  named 
creeks.     (4  Hen.  178,  1726.) 
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James,  Appomattox,  Nottoway,  Rappahannock  and  Potomac 
Rivers.     (4  Hen.  362,  1732.) 

Many  new  ferries.     (4  Hen.  438,  1734.) 

Across  the  Rappahannock  at  Normans  Ford,  in  Orange,  and 
on  the  Sherrendo  above  the  mouth  of  Happy  Creek.  (4  Hen. 
531,  1736.) 

Bridges  and  causeways.     (5  Hen.  32,  1738.) 

New  Ferries  in  James,  Potomac,  Rappahannock  and  Appo- 
mattox.    (5  Hen.  66,  1738.) 

Ferries  over  Potomac,  Pamunkey,  James  and  Nansemond. 
(5  Hen.  104,  1740.) 

Bridges  over  Nottaway  River.     (5  Hen.  107,  1740.) 

Ferries  over  Potomac,  Pamunkey,  James  and  Nansemond 
Rivers.     (5  Hen.  189,  1742.) 

New  Ferries  on  Northanna,  James,  Rappahannock,  Potomac 
and  Nansemond  Rivers — all  to  land  on  private  land — no  recog- 
nition of  private  rights  in  either  the  waters,  or  the  bottoms 
under  them.     (5  Hen.  249,  1744.) 

Ferries  on  Appomattox,  Fluvanna,  Potomac  and  Hungars 
Rivers.     (5  Hen.  364,  1745.) 

Ferries  and  dispatch  of  public  expresses  over  the  rivers, 
James  "and  places  thereof,"  York,  Rappahannock,  Potomac, 
Nottaway  Rivers  and  the  Eastern  Shore.     (6  Hen.  13,  1748.) 

Bridge  over  Pagan  Creek  and  new  ferries.  (6  Hen.  288, 
1752.) 

Ferries  on  James  River  and  Creeks  thereof,  on  Fluvanna 
River  and  its  creeks,  other  rivers  including  Rock  Fish  River 
in  Albemarle.     (6  Hen.  375,  1753.) 

New  ferries  on  James  River,  Potomac  River,  Rappahannock 
River,  Mattapony,  Roanoke  River  in  Lunenburg  County, 
Staunton  River,  etc.     (6  Hen.  494,  1755.) 

Appointing  several  New  ferries.  (7  Hen.  125,  1757;  7  Hen. 
299,  1759;  7  Hen.  401,  1761.) 

To  establish  several  new  ferries  over  New  River,  Roanoke 
River,  Staunton  River,  and  Potomac  River.  (7  Hen.  588, 
1762.) 
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A  bridge  over  North  Branch  of  James  River  in  Albemarle 
County.     (7  Hen.  622,  1762.) 

To  build  a  bridge  over  Nottoway  River.  (7  Hen.  623,  1762.) 

Ferry  over  Rappahannock  from  Thomas  Casson  to  the  oppo- 
site shore  in  Caroline.     (8  Hen.  19,  1764.) 

New  Ferries  over  Rappahannock  and  Potomac.  (8  Hen, 
44,  1764.) 

New  Ferries  over  Dan  river  in  Halifax  County.  Fluvannah 
in  Buckingham  County,  and  Potomac  river  below  mouth  of 
Chapawamsick.     (8  Hen.  193,  1766.) 

New  Ferries  over  Potomac  river,  Graze  Creek  in  Surry 
county,  Staunton  river,  also  in  Charlotte  and  Halifax  Coun- 
ties.   (8  Hen.  554,  1772.) 

New  Ferries  across  Fluvannah  river.  Slate  river,  Dan  river, 
Potomac  river,  Staunton  river,  etc.     (8  Hen.  368,  1769.) 

To  appoint  two  new  Ferries  over  Carotoman  river,  Lancas- 
ter county,  and  Dan  river  in  Halifax  county.  (8  Hen.  658, 
1773.) 

To  establish  new  ferries  and  discontinue  a  ferry  over  across 
Dan  river.    (9  Hen.  233,  1776.) 

To  establish  several  new  ferries  and  continue  others.  (9 
Hen.  336,  1777.) 

To  establish  several  new  ferries.  (9  Hen.  546,  1778;  9  Hen. 
585,  1778.) 

To  establish  several  new  ferries  and  for  other  purposes.  (10 
Hen.  124,  1779.) 

An  act  to  amend  the  several  acts  for  regulating  public  fer- 
ries.    (11  Hen.  344,  1783.) 

An  act  for  establishing  several  public  ferries,  and  for  other 
purposes.     (12  Hen.  403,  1786.) 

An  act  to  empower  the  county  courts  in  the  district  of  Ken- 
tucky, to  establish  ferries  within  the  same.  (12  Hen.  500, 
1787.) 

An  act  establishing  several  new  ferries  in  the  county  of  Ohio. 
(12  Hen.  721,  1788.) 

An  act  for  establishing  several  new  ferries,  and  for  erecting 
a  Toll-Bridge.     (13  Hen.  48,  1789.) 
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An  act  to  establish  a  ferry  across  the  mouth  of  WheeHng 
creek,  in  the  county  of  Ohio.     (13  Hen,  282,  1791.) 

An  act  for  estabHshing  several  ferries.  (3  Shep.  Statutes 
at  Large  54,  1804.) 

An  act  giving  power  to  the  county  courts  to  establish  ferries, 
and  to  regulate  the  rates  of  ferriage.  (3  Shep.  Statutes  at 
Large  301,  1807.) 

In  none  of  these  acts  have  we  found  the  slightest  recognition 
of  any  rights  of  the  adjoining  landowners  to  either  the  waters 
of  these  streams,  or  to  the  bottoms  under  them. 

We  are  indebted  to  Honorable  Wm.  Meade  Fletcher,  Chair- 
man of  the  State  Corporation  Commission  of  Virginia,  for 
calling  our  attention  to  the  recent  case  of  Tri-State  Ferry  Co. 
V.  Birney,  Ct.  of  Appeals  of  Kentucky,  October  17,  1930,  as  to 
the  status  of  ferries,  and  to  what  extent  may  a  State  regulate 
and  control  them.     The  court  said : 

"Ferries.  Interstate.  Control  by  State.  (Ky.)  The  ques- 
tion is,  to  what  extent  may  a  state  regulate  or  control  ferries, 
though  they  be  engaged  in  interstate  commerce,  Held  that  fer- 
ries have  always  been  regarded  as  instruments  of  local  con- 
venience which,  for  the  proper  protection  of  the  public,  are 
subject  to  local  regulation,  and  while  a  state  may  not  as  a 
condition  precedent  to  the  right  to  engage  in  the  business  of 
conducting  interstate  commerce  by  means  of  a  ferry  require 
the  operator  thereof  to  procure  and  pay  for  a  license  to  do  so, 
yet  the  state  may  so  far  as  ferriage  from  its  shores  is  con- 
cerned exercise  its  protective  power  to  prevent  extortion  in 
the  rates  charged  for  ferriage  and  to  prescribe  reasonable  regu- 
lations necessary  to  secure  the  safety,  comfort  and  convenience 
of  the  public.  The  appellant  is  not  forbidden  to  engage  in  the 
ferry  business.  It  is  simply  restricted.  The  court  is  of  the 
opinion  that  the  statute  is  not  an  unreasonable  burden  on  inter- 
state commerce  but  is  one  of  those  regulations  which,  at  least 
until  Congress  acts,  is  left  within  the  powers  of  a  state." 


CHAPTER  SEVEN 

The  Mill  Acts,  and  Therewith,  Pilots  and  Canals 

nPHE  legislative  history  of  the  Mill  Acts,  particularly  those 
•^  antedating  the  Revolution,  furnishes  rather  interesting  side 
lights  on  the  question  of  public  and  private  rights  in  the  streams 
of  the  State,  as  those  rights  were  then  understood. 

As  early  as  1667  this  subject  engaged  the  attention  of  the 
Assembly  to  which  august  body  it  never  apparently  occurred 
that  any  question  of  the  public  right  to  either  the  water  or 
the  bed  of  the  streams  would  be  raised. 

Whoever  owned  land  on  one  side  of  a  "convenient  place" 
and  desired  to  build  a  mill  thereon  but  was  obstructed  by  the 
owner  of  the  land  on  the  "other  side,"  could  have  an  acre  of 
land  on  the  opposite  side  viewed  and  valued. 

Since  this  act  is  the  genesis  of  such  legislation  we  set  it  out 
in  full  from  2  Hening  260. 

"ACT  IV. 

AN    ACT    FOR    ENCOURAGEMENT    OF    ERECTING 
MILLS. 

WHEREAS  it  would  conduce  much  to  the  convenience  of 
this  country,  both  for  the  grinding  of  corne  and  of  neerer 
roads  if  mills  were  erected  at  convenient  places,  which  diverse 
persons  would  willingly  doe,  if  not  obstructed  by  the  perverse- 
nesse  of  some  persons  not  permitting  others,  though  not  willing 
themselves  to  promote  soe  publique  a  good ;  IT  IS  ENACTED 
BY  THIS  GRAND  ASSEMBLY  that  if  any  person  willing 
to  erect  one  or  more  mills  upon  convenient  places  hath  land 
only  on  one  side  the  said  place,  and  the  owners  of  the  land 
on  the  other  side  shall  refuse  to  let  him  have  an  acre  of  his 
land  to  the  end  aforesaid,  that  then  the  county  court  upon 
request  of  the  party  soe  refused,  shall  order  and  impower  two 
of  their  commissioners,  or  such  other  credible  persons  as  they 
shall  think  fitt  to  view  the  said  land,  and  if  it  take  not  away 
bowsing,  orchards,  or  other  imediate  conveniencies,  then  to 
value  the  said  quantity  of  land  and  to  put  the  same  into  the 
possession  of  the  party  building  the  said  mill  or  mills,  he  paying 
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the  consideration  the  land  is  valued  at ;  AND  IT  IS  FUR- 
THER ENACTED  that  the  like  liberty  shall  be  granted  for 
two  acres  of  land  and  noe  more  for  erecting  churches  or  court- 
houses: PROVIDED  that  in  case  of  desertion  of  any  such 
structure,  the  land  shall  revert  to  the  first  proprietor  he  paying 
what  he  received  for  itt." 

In  March,  1693,  (3  Hening  110)  the  above  act  was  amended 
to  grant  the  like  privileges  to  "all  and  every  person  or  persons 
who  shall  be  minded  to  erect  and  sett  up  one  or  more"  mills. 

It  is  striking  that  both  the  above  acts  refer  to  mills  to  be 
erected  "at  convenient  places"  and  nowhere,  in  either  act,  is 
there  any  direct  reference  to  a  stream  of  any  kind. 

In  October,  1703,  (3  Hening  401)  "An  act  for  encourage- 
ment of  building  water-mills"  authorized  any  person  owning 
land  "on  one  side  of  some  convenient  run"  to  purchase  an  acre 
of  land  adjoining  on  the  other  side,  and  provided  for  condem- 
nation proceedings  in  case  the  owner  of  the  land  on  the  other 
side  of  the  run  declined  to  sell  for  such  purpose.  The  act 
contained  no  reference  to  the  water  or  bed  of  the  "run." 

The  act  of  1703  was  found  "inconvenient"  and  was  repealed, 
in  part,  by  a  more  formal  and  carefully  thought-out  act  of  Feb- 
ruary, 1745,  applicable  to  persons  intending  to  build  a  mill  "on 
some  convenient  run,"  and  having  land  only  on  one  side  there- 
of and  providing  for  the  judicial  ascertainment  of  damages  to 
lands  on  both  sides  of  the  run,  in  the  same  or  next  county, 
which  "may  be  affected  or  laid  under  water"  by  building  such 
mill.     (5  Hening  359.) 

The  act  prohibits  all  persons  whatsoever  from  erecting  any 
mill  "notwithstanding  he  or  she"  has  land  on  both  sides  a 
creek  or  run,  without  permission  of  the  court,  on  petition,  first 
had  and  obtained. 

There  is  not  the  slightest  recognition  of  private  right  of  any 
kind  in  either  the  water  or  the  bed  of  either  "creek"  or  "run." 
Both  are  jus  publicum,  in  right  of  the  public,  to  be  used  only, 
by  consent  of  the  court. 

The  provisions  of  this  act  of  February,  1745,  were  further 
elaborated  by  an  act  of  October,  1748,  likewise  applicable  to 
"runs"  and  "creeks"  and  "runs"  even  though  "the  petitioner's 
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land  extends  so  far,  on  both  sides,  as  not  to  affect  or  overflow 
the  land  of  any  other  person."     (6  Hening  55.) 

Neither  act  contains  any  reference  to  the  pubhc  health,  or 
what,  in  modern  legal  parlance,  are  termed  the  police  powers  of 
the  State.  Both  acts  are  purely  in  recognition  of  the  public 
right  in  the  waters  and  beds  of  the  runs  and  creeks. 

Civilization  and  colonization  advanced  westward — up  stream 
— towards  the  mountains,  and  by  the  Spring  of  1759  and  1761 
the  owners  of  mills  on  the  Rapidan  river  (7  Hening  321)  and 
of  "mills,  hedges  or  stone  stops"  in  the  Meherrin,  Nottoway 
and  Appomattox  rivers  were  required  to  make  openings  in  their 
dams,  etc.,  for  the  passage  of  fish,  (7  Hening  409),  and  Allen 
Howard  was  in  March,  1761,  required  within  two  months  to 
pull  down  his  mill  and  mill  house  on  the  Rock  Fish  River 
since  "it  obstructs  the  passage  of  fish."     (7  Hening  419.) 

In  1762  the  act  was  amended,  requiring  mill  owners  on  sun- 
dry rivers  to  make  openings  so  that  fish  might  pass  (7  Hen- 
ing 590)  ;  and  in  November,  1762,  Carter  Henry  Harrison, 
gentleman,  "possessed  of  lands  on  both  sides  of  Willis  Creek 
in  Cumberland  County  where  there  is  a  commodious  situation 
for  a  mill"  was  authorized  "to  build  and  erect  a  mill  on  the 
said  creek"  under  stringent  regulations  requiring  him  to  place 
a  lock  in  his  dam,  at  the  time  of  raising  the  same  "sufficient 
for  the  passage  of  boats  and  canoes"  and  a  slope  for  the 
passage  of  fish — otherwise  the  Court  of  Cumberland  County 
was  empowered  to  have  said  mill  and  mill  dam  pulled  down 
and  the  expenses  thereof  levied  on  the  said  Carter  Henry 
Harrison;  and  Mr.  Harrison  was  likewise  to  pay  damages  to 
the  owners  of  any  lands  overflowed  by  the  waters  of  said  dam. 
(7  Hening  626.) 

Owners  of  mills  on  Rivanna,  Hedgman,  Meherrin  and 
Nominy  rivers,  and  of  mill  dams  in  Bedford  County,  were  re- 
quired to  make  openings  or  slopes  for  the  passage  of  fish.  (8 
Hening  361,  581,  583,  585.) 

Other  early  acts,  following  the  Revolution,  may  be  consulted 
by  the  interested  reader — the  limitations  of  this  work  prevent 
more  than  a  reference  to  them  here. 
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For — 

Bannister  River  see  1  Shep.  257. 

Southanna  River,  1  Shep.  406. 

South  River  in  Augusta,  1  Shep.  407. 

Tiger  Valley  River,  1   Shep.  411. 

James   River  and   its  navigable  branches,   2   Shep.   408,   3 

Shep.  274. 
Appomattox  River,  2  Shep.  420. 
Little  Kanawha  River,  2  Shep.  468. 
Reed  Creek  (1805),  3  Shep.  174. 
Monongahelia,  West  Fork,  3  Shep.  181,  238. 
Little  Kanawha,  3  Shep.  247. 
Monongahelia,  3  Shep.  272,  330. 

In  not  a  single  act  which  we  have  found,  from  the  birth  of 
the  Colony  to  the  close  of  the  Revolution,  is  there  the  slightest 
recognition  of  any  private  right  in  the  water,  or  bed,  of  any 
run,  creek  or  river  in  the  State,  either  as  regards  the  passage 
of  fish,  boats  or  canoes,  whether  such  run,  creek,  or  river,  be 
tidal  or  non-tidal,  salt  or  fresh,  navigable  or  non-navigable; 
and  it  is  only  when  we  reach  October,  1785,  in  an  "act  con- 
cerning mill-dams  and  other  obstructions  of  water  courses"  do 
we  find  any  reference  to  "any  water  course,  the  bed  whereof 
belongeth  to"  the  adjoining  land  owner  or  to  the  Common- 
wealth. 

This  phraseology  is  found  in  the  act  of  October,  1785  (12 
Hening  187),  and  is  substantially  repeated  in  the  "Act  to  reduce 
into  one,  the  several  acts  concerning  mills,  mill-dams,  and  other 
obstructions  of  water  courses,"  passed  December  21,  1792  (1 
Shep.  136),  and  in  acts  and  Code  revisions  thereafter  for  many 
years. 

In  later  years  however,  there  has  been  a  change  in  such 
phraseology,  showing  apparently  a  return  to  the  earlier  view- 
point, expressly  continuing  "in  full  force"  "whatever  power  is 
reserved  to  the  General  Assembly,  by  any  act  heretofore  passed, 
to  abate  or  remove  any  dam  or  other  works  in  a  water  course, 
or  improve  its  navigation,"  and  imposing  limitations  on  the 
power  of  courts  to  grant  leave  to  erect  dams,  and  there  is  no 
express  or  implied  recognition  of  the  ownership  of  the  bed  of 
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the  "water  course"  by  any  person  having  upon  lands  owned  by 
him  on  such  water  course,  or  proposing  to  build  on  such  lands, 
a  "water  mill,  or  other  machine,  manufactory,  or  engine  useful 
to  the  public,  and  desiring  leave  to  erect  a  dam  across,  or  in 
such  water  course,  whether  he  own  the  lands  on  either  side  of 
the  water  course  at  the  point  where  such  dam  is  to  be  erected 
or  not,"  and  no  dam  shall  obstruct  navigation.  (Code  of  Va., 
1924,  Sections  3576,  3577,  3578,  3582  and  notes.) 

PILOTS 

It  is  the  duty  of  a  pilot  to  direct  safely  to  its  destination  the 
boat  employing  him ;  and,  while  laws  as  to  pilots  do  not  deter- 
mine the  navigable  rivers  of  the  State,  or  the  rights  of  riparian 
proprietors,  the  fact  that  the  Colonial  Assembly  from  an  early 
date  and,  also,  the  General  Assembly  have  exercised  a  control 
over  pilots,  as  well  as  over  streams,  would  tend  to  indicate  the 
full  legislative  intent  to  exercise  complete  control  over  the 
subject  of  navigation  in  all  its  phases — 

Hence,  in  passing,  as  it  were,  we  deem  it  not  inadvisable  to 
say  a  few  words  about  pilots. 

In  May,  1755,  the  Colonial  Assembly  passed  an  act  to  estab- 
lish pilots  and  regulate  their  fees  on  James  River,  York  River, 
Rappahannock  River  and  Potomac  River.     (6  Hening  490.) 

Boards  were  authorized  to  be  appointed  by  the  Governor,  or 
Commander  in  Chief  of  the  Colony,  to  examine,  and  if  found 
competent,  to  license  pilots  whose  duties  were  prescribed  by 
the  act  under  penalties  for  failure  in  the  performance  thereof ; 
fees  were  prescribed  for  piloting  "all  Ships,  Snows  or  Brigan- 
tines"  to  the  various  ports  named,  and  as  to  the  York,  to  "the 
highest  landing  on  Mattapony  River."     (6  Hening  492.) 

Again  in  1783  the  General  Assembly  passed  an  act  of  similar 
import.     (11  Hening  185.) 

This  subject  has  received  the  attention,  more  or  less,  of  suc- 
ceeding Assemblies  and  is  now  fully  covered  by  Chapter  142, 
Code  of  Virginia  1924. 

As  early  as  1789,  Congress  permitted  the  several  States  to 
adopt  pilotage  regulation   (Revised  Statutes,  Sec.  4235),  and 
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the  Supreme  Court  of  the  United  States  has  repeatedly  recog- 
nized and  upheld  the  validity  of  State  pilotage  laws,  even  those 
State  laws  imposing  compulsory  pilotage  on  all  vessels  bound  in 
and  out  through  the  Capes,  and  not  imposing  it  on  vessels 
navigating  the  internal  waters  of  the  State.  (Thompson  V. 
Darden,  198  U.  S.  310,  49  L.  Ed.  1064.  See  also  10  Va.  Law 
Reg.  833.) 

CANALS 

As  early  as  1772,  an  act  was  passed  to  ctit  a  navigable  cana! 
from  Archers  Hope  Creek  to  Queen's  Creek  through  or  near 
the  City  of  Williamsburg  (8  Hen.  556),  the  powers  of  the 
canal  trustees  being  enlarged  by  an  act  of  February,  1772.  (8 
Hen.  562.) 

In  October,  1783,  an  act  was  passed  for  cutting  a  navi- 
gable canal  from  the  waters  of  Elizabeth  River  to  the  waters 
of  North  River  (11  Hen.  382),  and  in  1787  for  a  navigable 
canal  from  the  waters  of  Elizabeth  River,  in  Virginia,  to  the 
waters  of  Pasquotank  River  in  North  Carolina  (12  Hen.  478)  ; 
and  many  similar  acts  followed. 

See  2  Shepherd  Stat,  at  Large  25  for  a  canal  from  Elizabeth 
River  to  the  waters  of  North  River ;  Ibid,  p.  365,  from  Nanse- 
mond  River  to  Someston  Creek;  the  Dismal  Swamp  Canal  (3 
Shep.  346,  1807)  ;  from  Nansemond  River,  Va.,  to  Bennett's 
Creek,  North  Carolina;  from  Meherrin  River  to  Roanoke 
River,  North  Carolina  (3  Shep.  110,  433.) 

By  these  acts  not  only  intrastate  but  interstate  commerce  and 
navigation  were  sought  to  be  promoted,  and  the  acts  conferred 
broad  powers  in  the  waters  and  over  the  bottoms  under  them, 
and  this  though  many  of  these  waters  were  non-tidal  and  non- 
navigable. 


CHAPTER  EIGHT 

Colonial  Land  Legislation,  the  Land  Office  Act  of  1779, 
the  Acts  of  1782  and  1802,  and  Subsequent  Acts 

MANY  phases  of  what  might  be  called  Virginia  land  and 
water  law  are  apparently  in  not  a  very  satisfactory,  or 
settled  condition.  This  condition  has,  we  believe,  been  brought 
about  by  attempts  to  apply  fully  evolved  modern  law  of  real 
property  to  rights  and  interests  which  had  become  fully  estab- 
lished long  before  the  legal  rules  were  perceived.  It  vras  an  at- 
tempt to  apply  a  new  system  of  law  to  an  old  state  of  facts 
"upon  the  theory  that  the  law  had  always  existed  in  the  im- 
proved form,  which  was  merely  fiction,  and  was  impossible  of 
application  in  the  present  instance."  (Note  to  45  L.  R.  A.  at 
paige  237.) 

It  is  for  this  reason  that  we  have  in  this  book  attempted  to 
set  out  "the  old  state  of  facts,"  and  give  our  opinion  thereon. 
If  we  are  wrong  in  our  opinion,  we  hope  nevertheless  we  have 
set  out  the  facts,  from  which  the  reader  may  drawn  his  own 
conclusions  or  formulate  his  own  opinions.  It  was  a  maxim 
of  the  common  law,  and  sound  law  in  Virginia  today,  nullum 
tempus  occurrit  regi, — ^time  does  not  run  against  the  King, 
nor  does  it  run  against  the  Commonwealth,  except  with  the 
Commonwealth's  consent.  {Yates  v.  Town  of  Warrenton,  84 
Va.  337,  4  S.  E.  818,  10  Am.  St.  Rep.  860.) 

All  Virginia  lands  were  first  Crown  lands.  No  squatter 
rights  were  admitted  against  the  Crown ;  none  good  in  law 
against  the  Crown.  No  right  of  settlement  on  Crown  lands 
could  be  acquired.  If  any  right  was  sought  in  the  land  it 
must  necessarily  have  been  by  complying  with  the  law  then  in 
effect.  The  unpatented,  or  ungranted,  lands  were  waste,  irre- 
spective of  the  question  or  claim  of  settlement  or  appropri- 
ation ;  and  this  was  true  as  to  all  the  land  in  the  Colony  except 
such  as  had  been  set  aside  or  used  for  the  public,  and  in  the 
then  current  customary,  as  well  as  legal,  nomenclature,  the 
Common  lands,  or  Commons. 
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The  then  lands  were  therefore  either : 

1.  Public  or  Common  Lands,  title  to  which  had  not  been 
granted,  or  patented,  but  which  lands  had,  in  effect,  been 
set  aside  for  some  public  purpose  or  common  use. 

2.  Granted,  or  patented  lands,  title  to  which  had  passed 
from  the  Crown,  or  King,  to  the  subject  by  special  grant 
or  by  patent. 

3.  "VVaste  lands,  the  great  body  of  land  taken  from  the  In- 
dians and  neither  set  aside  for  Public  or  Common  use, 
nor  granted  or  patented.  The  only  exception  to  this,  we 
know  of,  was  in  the  case  of  "Rappahannock  River"  in 
1643.     (1  Hen.  274.) 

4.  The  Great  Waste,  rarely  so  specifically  named  in  current 
Colonial  phraseology,  and  meaning  thereby  the  bottoms 
under  navigable  water  in  England  mostly,  if  not  entirely, 
land  under  water  where  the  tide  ebbed  and  flowed. 

The  law  was  explicit,  as  early  as  1624,  "every  privatt  planters 
devident  shall  be  surveyed  and  laid  out  in  several  and  the 
bounds  recorded  by  survey."  (1  Hen.  125,  March,  1623/4; 
1  Hen.  197,  Sept.,  1632.) 

In  March,  1642/3,  it  was  "enacted  and  confirmed  that  the 
order  of  court  made  the  8th  of  October,  1630,  for  the  grant  of 
land  to  the  undertakers  that  seated  the  first  and  second  year 
upon  Chescake  and  Yorke  be  hereby  ratified  and  confirmed  unto 
the  said  undertakers  according  to  the  true  intent  of  the  said 
order."     (1  Hen.  257.) 

The  surveys  must  have  been  made  by  "allowed  surveyors" 
to  be  "approved  as  authentick"  (1  Hen.  262),  and, 

"Whereas  it  was  enacted  at  an  assembly  in  June  1642,  that 
if  any  person  or  persons  whatsoever  claiming  land  as  due  by 
importation  of  servants  they  or  each  of  them  shall  prove  their 
title  and  just  right  either  before  the  Governor  and  Counsell  or 
produce  certificate  from  the  countie  courts  to  the  Secretary's 
office  before  any  grant  be  admitted,  And  that  no  patients  be 
made  without  exact  survey  produced  in  the  Secretary's  office  as 
aforesaid,  Rappahannock  River  excepted,  which  is  confirmed 
by  this  present  Grand  Assembly."  (1  Hen.  274,  March, 
1642/3.) 
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"Whereas  it  was  enacted  at  a  Grand  Assembly  in  June  1642, 
That  Rappa'k  river  should  remain  unseated  for  divers  reasons 
therein  contained,  notwithstanding  it  should  and  might  be  law- 
ful for  all  persons  to  assume  grants  for  lands  there,  Provided 
the  same  be  first  bounded,  though  not  by  a  surveyor  and  to 
continue  still  their  proper  rights,  till  the  seating  thereof  be 
admitted  by  a  Generall  Grand  Assembly,  &  then  all  dividents  to 
be  bounded  by  just  surveyors,  which  said  act  this  present  Grand 
Assembly  to  all  intents  and  purposes  ratifieth  and  confirmeth." 
(1  Hen.  274,  March,  1642/3.) 

In  October,  1648,  the  difficulty  as  to  "Rapp'k  River"  seems 
to  have  been  settled,  and  the  tract  of  land  between  that  river 
and  Potomac  River  was  called  Northumberland  County  and 
patents  for  land  therein  authorized  to  be  granted.  (1  Hen. 
352.) 

In  March,  1651,  a  "treaty"  between  the  Commonwealth  com- 
missioners and  the  Virginia  Assembly  provided : 

"That  all  the  pattents  of  land  granted  under  the  collony  scale, 
by  any  of  the  precedent  Governours  shall  be  and  remaine  in 
their  full  force  and  strength. 

"That  the  priviledge  of  haveing  fiftie  acres  of  land  for  every 
person  transported  in  the  collony  shall  continue  as  formerly 
granted."     (1  Hen.  364.) 

In  July,  1653,  lands  were  granted  on  Moratuck  or  Roanoke 
River,  and  on  the  south  side  of  Choan  River,  (1  Hen.  381), 
and  in  March,  1657/8,  it  was  enacted  that  any  person  or 
persons  "clayming  land  as  due  by  importation  of  servants  they 
or  each  of  them  shall  prove  their  title  or  just  right,  either 
before  the  Governour  and  Council  or  produce  certificates  from 
the  countie  courts  to  the  secrettaries  office  before  any  grant 
be  admitted,  and  that  no  pattents  be  made  without  exact  survey 
produced  in  the  secretaries  office  as  aforesaid/^     ( 1  Hen.  444. ) 

In  March,  1658,  it  was  enacted  that  Indians  keep  "those 
seates  of  land  which  they  now  have,"  and  settlers  were  pro- 
hibited from  buying  them  unless  with  the  consent  of  the  "Gov- 
ernour and  Counsell."     (1  Hen.  467.) 

No  plots  and  surveys  were  to  be  delivered  in  less  than  six 
months,  and  lands  were  to  be  plainly  marked  and  bounded.  (1 
Hen.  518,  March  1658.) 
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Sitting,  or  seating,  was  equivalent  to  building  a  house  and 
keeping  stock  one  whole  year  upon  the  land,  while  "planting" 
was  defined  to  be  clearing,  tending,  and  planting  an  acre  of 
ground.     (2  Hen.  244.) 

Titles  under  former  patents,  of  which  there  was  no  record, 
were  to  be  held  valid  though  the  patents  must  be  proved.  (2 
Hen.  245.) 

Grants  of  land  were  appurtenant  only  to  the  Governors  and 
Council.     (2  Hen.  253.) 

The  people's  representatives,  the  Council,  must  have  a  voice 
in  the  disposition  of  the  land. 

Liberty  was  beginning  to  assert  itself. 

Swamps,  marshes,  and  sunken  land,  unpatented,  were  not  to 
be  taken  up  by  one  whose  land  does  not  adjoin,  until  twelve 
months  notice  to  the  owner  of  land  adjoining  such  swamps, 
marshes  and  sunken  land,  within  which  twelve  months  the 
owner,  or  owners,  of  land  adjoining  to  said  marsh,  swamp, 
or  sunken  land  shall  have  the  right  to  survey  and  patent  the 
same.     (2  Hen.  300.) 

In  October,  1677,  the  people's  representatives,  the  "Councell 
and  burgesses"  take  a  hand  in : 

"An  Act  settling  the  forme  of  pattents. 

"The  honourable  Mr.  Secretary  Ludwell  haveing  presented 
a  new  forme  of  pattent  exactly  agreeing  with  the  new  and  late 
charter  under  the  broad  seale  of  England  in  those  following 
words :  'To  all  to  whom,  &c.  I  &c.  whereas  his  most  sacred 
majestic  hath  been  gratiously  pleased  by  his  royall  letters  pat- 
tents  under  the  greate  seale  of  England,  bearing  date  at  West- 
minster the  tenth  day  of  October,  in  the  twenty  eighth  yeare  of 
his  raigne  amongst  other  things  in  his  said  letters  pattents,  to 
continue  and  confirme  the  antient  priviledges  and  power  of 
granting  fifty  acres  of  land  for  every  person  imported  into  this 
his  majesties  colony  of  Virginia,  now  knowe  yee,  that  I  the 
said  &c.  doe  with  the  consent  of  the  councell  of  state  accord- 
ingly give  and  grant  unto  A.  B.  &c.  Bee  it  therefore  enacted 
by  the  governor,  councell  and  burgesses  of  this  present  grand 
assembly  and  the  authority  thereof,  and  it  is  hereby  enacted 
that  all  pattents  shall  be  drawne  henceforward  in  the  above 
said  f forme  &  words,  to  the  end  they  may  be  firme,  sure  and 
valid  in  law'."     (2  Hening  418.) 
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Following  this  act,  settling  the  form  of  patents,  came  the 
Case  of  Robt.  Liny,  hereinafter  given  in  full,  extending  "every 
mans  right  by  virtue  of  his  patent  to  low  water  marke." 

Laurence  Smith  and  William  Bird  were  authorized  to  seat 
certain  lands  at  the  head  of  Rappahannock  and  James  Rivers — 
fifty  able  men  to  man  the  forts.  Smith  was  granted  5y^  miles 
of  river  front,  2^  miles  below  the  fort  built  in  1676,  and  3 
miles  above,  being  reduced  into  a  straight  line,  and  backwards 
into  the  woods  4  miles.  Same  to  William  Bird  on  South  side 
of  James  River,  1^  miles  below  the  falls  and  5  miles  up 
the  river  and  one  mile  back  into  the  woods,  and  on  the  North 
side  of  the  river,  half  a  mile  below  the  falls,  thence  5  miles 
up  the  river  and  two  miles  backwards  into  the  woods.  (2 
Hening  448.) 

This  was  near  the  Falls.  The  word  head,  in  Colonial  nomen- 
clature, connoted  the  head  of  then  navigation,  or  tidewater,  and 
not  the  head  springs  or  sources  of  the  rivers.  See  the  chapter 
on  the  Northern  Neck,  wherein  it  is  shown  that  the  learned 
and  astute  Lord  Proprietor,  Fairfax,  by  amending  the  descrip- 
tion of  the  western  bounds  in  his  first  grant  "heads  of  the 
Rivers  Rappahannock  and  Potomac"  to  "head  springs"  of  the 
same  rivers,  added  a  domain  to  his  holdings,  and  made  him 
doubtless  the  largest  individual  landed  proprietor  in  the  West- 
ern Hemisphere. 

Some  doubts  having  arisen  in  reference  to  "double  patents," 
that  is  land  "seated"  under  one  patent,  and  additional  land 
patented  adjoining  the  land  in  the  first  patent,  whether  the 
additional  land  must  also  be  "seated" — such  additional  lands 
were  confirmed  provided  they  be  "seated"  within  "three  years 
from  the  publication  of  this  law." 

"PROVIDED  NEVERTHELESS,  That  all  lands  hereafter 
to  be  taken  and  patient ed  as  aforesaid,  shall  be  adjudged  for- 
feited for  want  of  due  seating  unless,  according  to  the  time 
by  pattent  limited,  they  shall  be  duly  seated  as  the  law  requires : 
Provided  alwaies,  that  no  land  found  by  a  survey  of  any 
seated  tract  to  be  within  the  bounds  of  the  said  tract  or  any 
not  habitable  marshes  or  sunken  grounds  taken  up  or  to  be 
taken  up  as  aforesaid,  shall  be  liable  to  the  penalties  thereof, 
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any  law,  usage  or  custome  to  the  contrary  notwithstanding, 
Provided  the  said  marshes  or  sunken  grounds  be  exactly  sur- 
veyed and  their  majesties  quitt  rents  paid  for  the  same."  (3 
Hening  101,  April,  1692.) 

For  strengthening  the  frontiers  by  inducing  societies  of  men 
to  undertake  frontier  duty,  certain  quantities  of  lands  were 
ordered  to  be  granted  to  these  societies  "as  tenants  in  common" 
with  power  to  make  rules  for  the  ordering  thereof.  (3  Hen- 
ing 205,  August,  1701.) 

An  act  of  October,  1705,  directed  the  duty  of  surveyors  of 
land,  requiring  such  surveyors  to  see  that  the  land  by  them 
surveyed  be  plainly  bounded,  either  by  natural  bounds  or  by 
marking  trees,  or  by  making  artificial  boundaries,  and  shall 
with  6  months  after  survey  "give  to  his  employer  a  survey  and 
plot  of  said  land ;"  that  said  surveyors  shall  apply  to  the  county 
court  for  a  book  in  which  they  shall  keep  the  plots,  such  book 
upon  the  death,  or  removal  of  the  surveyor,  shall  be  returned 
to  the  county  court.     (3  Hening  329.) 

In  October,  1705,  an  act  was  passed,  continuing  the  General 
Assembly  in  case  of  the  death  of  her  Majesty  and  validating 
all  acts  of  the  Governor  and  Council,  which  shall  happen  be- 
tween the  death  of  any  King  or  Queen  of  England,  and  the 
notification  thereof  in  this  country.     (3  Hening  355.) 

A  century  had  elapsed  since  the  first  settlement — the  raw 
"divident"  of  the  settler  had  become  the  estate  of  the  planter ; 
the  log  house  was  giving  away  to  the  mansion  and  colonial 
society  was  beginning  to  be  complex.  More  specific  laws  were 
needed  to  meet  the  new  conditions. 

In  October,  1710,  (3  Hening  516),  this  changed  condition 
was  reflected  in: 

"AN  ACT  FOR  SETTLING  THE  TITLES  AND 
BOUNDS  OF  LANDS;  AND  FOR  PREVENTING  UN- 
LAWFUL SHOOTING  AND  RANGING  THEREUPON. 

No  estates  of  inheritance,  or  for  life,  were  to  pass  with- 
out deed. 

Deeds  required  to  be  recorded. 

Estates  tail,  were  to  be  barred  by  act  of  assembly  only. 


WATERS  OF  THE  STATE 181 

Former  conveyances  recorded  in  the  council  books,  or  any 
County  Court,  were  declared  valid. 

Assignments  in  patents,  deeds,  etc.,  were  confirmed,  as  to 
those  now  in  actual  possession  of  the  land  and  such  as  shall 
from  time  to  time  claim  under  those  now  in  actual  possession. 

XV.  Be  it  enacted,  by  the  authority  aforesaid,  That  all 
such  Patents  for  any  Lands  in  this  Colony,  formerly  granted 
by  the  Governor,  or  Commander  in  Chief  thereof,  for  the  time 
being,  shall  be  held,  deemed,  and  taken,  and  are  hereby  de- 
clared to  be,  to  all  intents,  constructions,  and  purposes,  as 
firm,  valid,  and  available  in  Law,  to  convey  and  assure  the 
Lands  therein  granted,  unto  such  person  and  persons  as  the 
same  shall  have  been  granted  unto  respectively,  and  to  their 
heirs  and  assigns  forever,  now  being  in  possession  thereof,  as 
if  such  Patents  had  been  legally  entered  upon  the  Records  in 
the  Secretary's  Office,  and  as  if  the  Rights  had  been  in  legal 
manner  obtained  for  the  same,  and  duly  entered  upon  the 
Records  as  they  ought  to  have  been ;  any  law,  statute,  or 
usage  to  the  contrary  thereof,  in  any  wise,  notwithstanding. 

XVL  And  upon  the  passing  of  any  Patent  for  Land  here- 
after, the  Secretary  of  this  Colony  and  Dominion,  for  the  time 
being,  is  hereby  required  to  cause  such  Patent  to  be  truly 
entered  upon  the  Records  of  his  Office,  together  with  the  Cer- 
tificate for  Rights,  either  by  importation,  or  by  money  paid 
to  the  Receiver-General  of  this  Colony,  whereupon  such  Patent 
shall  have  been  obtained. 

And  whereas,  in  and  by  Patents  granted  for  Land  in  this 
Colony,  It  is  provided,  That  the  Patentee  or  Patentees  shall 
seat  and  plant  the  Land  therein  to  him  or  them  granted,  within 
three  years  from  the  date  of  the  Patent ;  For  the  better  and 
more  certain  understanding  of  the  said  proviso,  etc." 

The  act  requires  new  patents  for  surplus  land,  that  is,  where 
greatest  number  of  acres  appears  in  former  patents  than  called 
for  thereby. 

Confirms  double  patents  without  new  seating,  etc. 

Provides  for  patents  for  lost  and  forfeited  land  for  want 
of  seating  and  planting. 

Provides  for  patents  for  stvamps,  marshes,  or  sunken 
grounds,  lying  contiguous  to  the  high  land  of  any  person 
thereto,  giving  the  joining  owner  of  the  high  land  first  oppor- 
tunity. 
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Provides  for  processioning,  confirms  bounds  of  any  person's 
land  three  several  times  processioned  -with  savings  to  heirs 
for  six  years  in  which  to  controvert  such  bounds. 

"XL.  And  be  it  further  enacted  and  declared,  That  if  any 
person  or  persons,  shall,  at  any  time  hereafter,  shoot,  hunt,  or 
range,  upon  the  lands  and  tenements,  or  fish  or  fowl  in  any 
creeks  or  waters  included  within  the  lands  of  any  other  person 
or  persons,  without  licence  for  the  same  first  obtained  of  the 
owner  and  proprietor  thereof,  every  such  person  so  shooting, 
hunting,  fishing,  fowling,  or  ranging,  being  thereof,  convict,  by 
confession,  or  the  oath  of  one  witness,  shall  forfeit  and  pay, 
for  every  such  offence,  the  sum  of  five  hundred  pounds  of 
tobacco :  to  be  recovered,  with  costs,  by  the  person  or  persons 
that  shall  be  thereby  aggrieved,  to  their  proper  use,  by  bill, 
plaint,  information,  or  action  of  debt,  in  any  court  of  record 
within  this  dominion,  in  which  no  essoin,  protection,  privilege, 
wager  of  law,  or  more  than  one  imparlance,  shall  be  allowed; 
and  moreover  shall  be  liable  to  an  action  at  common  law,  where- 
in the  party  grieved,  shall  recover  his  damages.  And  if  any 
person  shall  be  a  third  time  convicted,  in  manner  aforesaid,  of 
such  shooting,  hunting,  fishing,  fowling,  or  ranging,  the  jus- 
tices of  that  court,  over  and  above  giving  judgment  for  the 
forfeiture,  as  aforesaid,  shall  commit  such  person  to  the  com- 
mon jail,  there  to  remain  until  he  shall  find  sufficient  sureties  to 
be  bound  with  him  in  the  sum  of  ten  pounds  sterling,  for  his 
good  behaviour  for  one  year  then  next  coming;  and  if  he  shall, 
within  that  time,  be  found  guilty,  by  confession,  or  the  oath 
of  one  witness,  of  shooting,  hunting,  fishing,  fowling,  or  rang- 
ing, as  aforesaid,  the  same  shall  be,  and  is  hereby  enacted  and 
declared,  to  be  a  breach  of  the  good  behaviour," 

Speculation  in  "head  rights,"  or  importation  certificates,  was 
becoming  a  scandal,  and  depriving  the  King  of  his  lands,  also 
rendering  possible  the  taking  up  of  vast  acreages  in  private 
hands,  thus  preventing,  or  delaying,  the  real  settlement  of  the 
frontiers  by  people  who  would  clear  and  "seat"  the  same,  to 
remedy  which.  Governor  Spotswood,  afterwards  one  of  the 
largest  holders  of  such  lands,  issued  a  proclamation  requiring 
all  holding  outstanding  importation  certificates  to  present  the 
same  to  the  Clerks  and  they  forward  them  to  the  governor 
(Spotswood)  for  examination  and  cancellation  if  unduly  ob- 
tained.    (4  Hening  557,  December  9,  1712.) 
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Acts  were  passed  to  encourage  settlement  on  the  Southern 
boundary  of  the  Colony  (5  Hening  57,  1738)  ;  to  settle  titles, 
procession  lands,  prohibit  unlawful  shooting  and  ranging 
thereon  (5  Hening  245),  and  authorizing  Nansemond  Indians 
to  sell  their  lands  (5  Hening  270)  ;  and  Governor  Spotswood 
issued  a  proclamation,  permitting  the  taking  up  of  lands  within 
the  bounds  lately  controverted  between  Virginia  and  North 
Carolina.     (4  Hening  564,  June  16,  1714.) 

Deeds  executed  before  June  3,  1735,  were  validated  and 
confirmed,  and  the  law  prescribed  where  deeds  were  to  be 
acknowledged  and  recorded.     (5  Hening  408.) 

All  patents  for  lands  within  this  Colony,  granted  before  June 
1,  1710,  either  by  the  governor  or  commander  in  chief  for  the 
time  being  were  to  be  held  "firm,  valid  and  available  in  law, 
to  convey  and  assure  the  larids  therein  granted,"  and  future 
patents  for  lands  shall  be  recorded  in  the  Secretary's  Office.  (5 
Hening  408,  October,  1748.) 

It  was  again  made  unlawful  to  "shoot,  hunt,  or  range,  upon 
the  lands  or  tenements ;  or  fish,  or  fowl,  in  any  creeks  or 
waters  included  witHn  the  hounds  of  any  other  person  or 
persons,  without  license  or  permit  from  the  owner,"  violation  of 
which  subjected  the  offender  to  penalties,  and  common  law 
damages.     (5  Hening  430,  October,  1748.) 

The  Nottoway  Indians  were  authorized  to  sell  certain  land 
"so  that  no  part  of  the  main  swamp  on  the  south  side  of  the 
Nottoway  river  be  sold."     (7  Hening  44,  March,  1756.) 

In  all  new  surveys  the  plots,  or  plats,  were  to  be  laid  down 
by  the  true  meridian  (8  Hening  526),  and  persons  living  in 
other  countries  were  enabled  to  dispose  of  their  estates  in  Vir- 
ginia, and  tenants  of  "lands  or  slaves  in  taille"  were  declared 
to  hold  the  same  in  fee  simple.     (9  Hening  226,  October,  1776.) 

Thus,  by  permission  to  non-residents  to  sell  their  estates  in 
Virginia  were  the  ties  of  the  Tories  loosened,  while  the  con- 
version of  fee  tail  estates  in  fee  simples  strengthened  the  hold, 
and  heightened  the  interest  in  the  land  of  the  Colonist  who 
cast  his  lot  with  the  party  fighting  for  independence. 

Such,  in  brief,  was  the  colonial  legislative  history  of  the 
land  laws  of  the  Colony  antecedent  to  the  Revolution. 
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While  successive  Governors,  from  1616  to  1776,  under  their 
Commissions  or  Instructions,  were  issuing  patents  in  the  forms 
which,  in  another  chapter,  we  have  endeavored  to  illustrate,  the 
Colonial  Assembly  was  slowly,  piece  by  piece,  as  the  occasion 
required,  or  as  some  specific  point  arising  showed  the  need  of 
legislation,  building  up  a  Colonial  Land  Law,  and,  as  early  as 
1677,  settled  the  "forme  of  pattents"  by  an  act,  never  repealed, 
or  modified,  until  in  the  act  of  May,  1779,  establishing  the 
Land  Office.  The  form  of  the  new  "patent"  under  the  Com- 
monwealth, denominated  "a  grant  by  way  of  deed  poll",  was 
prescribed,  to  convey  "to  the  party  having  the  right,"  "a  certain 
tract  or  parcel  of  land"  "with  its  appurtenances,"  "describing 
the  particular  bounds  of  the  land."  Substantially  the  two 
forms,  that  is  Ludwell's  of  1679  (2  Hening  418)  and  the 
Commonwealth  Form  of  May,  1779  (10  Hening  50),  agreed, 
and  land,  nothing  else,  was  authorized  to  be  conveyed.  No 
waters,  no  water  rights,  no  beds  or  bottoms  of  streams  were 
included ;  and  when  marshes,  or  sunken  ground,  were  author- 
ized to  be  patented,  or  conveyed,  either  under  the  Colonial 
Assembly  or  the  General  Assembly,  such  marshes  and  sunken 
grounds  were  specifically  mentioned  as  such,  and  the  adjoining 
land  owners  were  given  the  first  right  to  acquire  the  same. 

It  was  evidently  the  purpose  of  the  framers  of  the  Land 
Office  Act  that  it  should  be  first  passed,  and  to  follow  it  was 
the  "Act  for  Adjusting  and  Settling  the  Titles  of  Claimers  to 
Unpatented  Lands  under  the  Present  and  Former  Government, 
previous  to  the  Establishment  of  the  Land  Office" — an  act,  in 
effect,  which  might  be  called  a  "cleaning  up"  act,  like  the  reso- 
lutions, or  orders  putting  into  effect  a  new  constitution.  Hen- 
ing, however,  places  the  Cleaning  up  Act  first, — we  shall  treat 
it  as  following  the  act  establishing  the  land  office. 

This  act,  establishing  the  Land  Office,  is  fundamental,  and, 
from  its  passage  until  now,  has  substantially  prescribed  the 
terms  and  conditions  upon  which  public  lands  could  be  ac- 
quired. We  attach  so  much  importance  to  it  that  we  make  no 
apologies  for  including  herein  its  substantive  parts,  omitting 
merely  the  regulatory  parts,  or  parts  supplying  the  machinery 
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for  the  execution  of  the  law.    The  italics  are  ours.  ( 10  Hening 
50,  May,  1779.) 

"AN  ACT  FOR  ESTABLISHING  A  LAND  OFFICE, 
AND  ASCERTAINING  THE  TERMS  AND  MANNER 
OF  GRANTING  WASTE  AND  UNAPPROPRIATED 
LANDS. 

I.  Whereas  there  are  large  quantities  of  waste  and  unappro- 
priated lands  within  the  territory  of  this  commonwealth,  the 
granting  of  which  will  encourage  the  migration  of  foreigners 
hither,  promote  population,  increase  the  annual  revenue,  and 
create  a  fund  for  discharging  the  publick  debt:  Be  it  enacted 
by  the  General  Assembly,  That  an  office  shall  be,  and  is  here- 
by constituted  for  the  purpose  of  granting  lands  within  this 
commonwealth,  into  which  all  the  records  now  in  the  secre- 
tary's office,  of  patents  or  grants  for  lands  heretofore  issued, 
with  all  papers  and  documents  relating  thereto,  and  all  certifi- 
cates of  surveys  of  lands  now  in  the  said  office,  and  not  pat- 
ented, shall  be  removed  and  lodged  for  their  safe  keeping;  and 
all  future  grants  of  lands  shall  issue  from  the  said  office  in 
manner  and  form  herein  after  mentioned."     *     *     * 

The  appointment  of  a  Register  is  then  provided  for,  and 
section  I  continues : 

"All  copies  of  the  records  and  other  papers  of  the  said  office, 
or  of  the  records  and  papers  hereby  directed  to  be  removed 
from  the  secretary's  office  and  lodged  therein,  duly  attested  by 
such  register,  shall  be  as  good  evidence  as  the  originals  would 
be. 

"II.  And  whereas  a  certain  bounty  in  lands  hath  been  en- 
gaged to  the  troops  on  continental  establishment  raised  by  the 
ordinances  of  convention  or  the  laws  of  this  commonwealth, 
and  to  the  troops  upon  Virginia  establishment :  Be  it  enacted. 
That  the  offiicers  and  soldiers  of  the  said  troops,  as  well  as 
the  officers  and  soldiers  to  whom  a  boxmty  in  lands  may,  or 
shall  be  hereafter  allowed  by  any  law  of  this  commonwealth, 
shall  be  entitled  to  the  quantity  of  zmste  or  unappropriated 
lands  respectively  engaged  to  them  by  such  laws.     *     *     * 

"And  for  creating  a  sinking  fund  in  aid  of  the  annual  taxes 
to  discharge  the  public  debt :  Be  it  enacted,  That  any  person 
may  acquire  title  to  so  much  waste  and  unappropriated^  land 
as  he  or  she  shall  desire  to  purchase,  on  paying  the  considera- 
tion of  forty  pounds  for  every  hundred  acres,  and  so  in  pro- 
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portion  for  a  greater  quantity,  and  obtaining  certificate  from 
the  publick  auditor  in  the  following  manner     *     *     * 

"III.  And  be  it  enacted,  That  upon  application  of  any  per- 
son or  persons,  their  heirs  or  assigns,  having  title  to  zvaste  or 
unappropriated  lands,  either  by  military  rights  or  treasury 
rights,  and  lodging  in  the  land  office  a  certificate  thereof,  the 
register  of  the  said  office  shall  grant  to  such  person  or  persons 
a  printed  warrant  under  his  hand  and  the  seal  of  his  office, 
specifying  the  quantity  of  land  and  the  rights  upon  which  it  is 
due,  authorizing  any  surveyor  duly  qualified  according  to  law, 
to  lay  off  and  survey  the  same,     *     *     * 

"Any  person  holding  a  land  warrant  upon  any  of  the  before 
mentioned  rights,  many  have  the  same  executed  in  one  or  more 
surveys,  and  in  such  case,  or  where  the  lands  on  which  any  war- 
rant is  located  shall  be  insufficient  to  satisfy  such  warrant,  the 
party  may  have  the  said  warrant  exchanged  by  the  register  of 
the  land  office  for  others  of  the  same  amount  in  the  whole,  but 
divided  as  best  may  answer  the  purposes  of  the  party,  or 
entitle  him  to  so  much  land  elsewhere  as  will  make  good  the 
deficiency. 

"Every  person  having  a  land  warrant  founded  on  any  of  the 
before  mentioned  rights,  and  being  desirous  of  locating  the 
same  on  any  particular  waste  and  unappropriated  lands,  shall 
lodge  such  warrant  with  the  chief  surveyor  of  the  county 
wherein  the  said  lands  or  the  greater  part  of  them  lie,  who 
shall  give  a  receipt  for  the  same  if  required.  The  party  shall 
direct  the  location  thereof  so  specially  and  precisely,  as  that 
others  may  be  enabled  with  certainty,  to  locate  other  warrants 
on  the  adjacent  residuum;     *     *     * 

"And  every  surveyor  shall,  at  the  time  of  making  entries  for 
persons  not  being  inhabitants  of  his  county,  appoint  a  time  for 
surveying  their  land,  and  give  notice  thereof  in  writing  to  the 
persons  making  the  same.  And  if  on  such  application  at  his 
office,  the  surveyor  shall  refuse  to  enter  such  location,  under 
pretence  of  a  prior  entry  for  the  same  lands  made  by  some 
other  persons,  he  shall  have  a  right  to  demand  of  the  said 
surveyor  a  view  of  the  original  of  such  prior  entry  in  his  book, 
and  also  an  attested  copy  of  it.  But  it  shall  not  be  lawful 
for  any  surveyor  to  admit  an  entry  for  any  land  without  a  war- 
rant from  the  register  of  the  land  office,  except  in  the  particu- 
lar case  of  certificates  from  the  commissioners  of  the  county 
for  tracts  of  land,  not  exceeding  four  hundred  acres  allowed 
in  consideration  of  settlements,  according  to  an  act  of  assem- 
bly, entitled  'An  act  for  adjusting  and  settling  the  titles  of 
claimants  to  unpatented  lands,  under  the  present  and  former 
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government,  previous  to  the  establishment  of  the  common- 
wealth's land  office,'  No  entry  or  location  of  land  shall  be 
admitted  within  the  county  and  limits  of  the  Cherokee  Indians, 
or  on  the  north  west  side  of  the  Ohio  river,  or  on  the  lands  re- 
served by  act  of  assembly  for  any  particidar  nation  or  tribe  of 
Indians,  or  on  the  lands  granted  by  law  to  Richard  Henderson 
and  Company,  or  in  that  t7-act  of  county  reserved  by  resolution 
of  the  general  assembly  for  the  benefit  of  the  troops  serving 
in  the  present  war,  and  bounded  by  the  Green  river  and  south 
east  course  from  the  head  thereof  to  the  Cumberland  moun- 
tains, with  the  said  mountains  to  the  Carolina  line,  with  the 
Carolina  line  to  the  Cherokee  or  Tenesee  river,  with  the  said 
river  to  the  Ohio  river,  and  with  the  Ohio  to  the  said  Green 
river,  until  the  farther  order  of  the  general  assembly.  Any 
chief  surveyor  having  warrant  for  lands,  and  desirous  to 
locate  the  same  on  lands  within  his  own  county,  shall  enter  such 
location  before  the  clerk  of  the  county,  who  shall  return  the 
same  to  his  next  court,  there  to  be  recorded,  and  the  said  sur- 
veyor shall  proceed  to  have  the  survey  made  as  soon  as  may 
be,  and  within  six  months  at  farthest,  by  some  one  of  his 
deputies,  or  if  he  hath  no  deputy,  then  by  any  surveyor  or 
deputy  surveyor  of  an  adjacent  county,  or  his  entry  shall  be 
void,  and  the  land  liable  to  the  entry  of  any  other  person. 
Every  chief  surveyor  shall  proceed  with  all  practicable  des- 
patch, to  survey  all  lands  entered  for  in  his  office,  and  shall,  if 
the  party  live  within  his  county,  either  give  him  personal  notice 
of  the  time  at  which  he  will  attend  to  make  such  survey,  or 
shall  publish  such  notice  by  fixing  an  advertisement  thereof  on 
the  door  of  the  courthouse  of  the  county,  on  two  several  court 
days,  which  time  so  appointed  shall  be  at  least  one  month  after 
personal  notice  given,  or  after  the  second  advertisement  so 
published ;  and  if  the  surveyor  shall  accordingly  attend,  and 
the  party,  or  some  one  for  him,  shall  fail  to  appear  at  the  time 
with  proper  chain  carriers,  and  a  person  to  mark  the  lines,  if 
necessary,  his  entry  shall  become  void,  the  land  thereafter  sub- 
ject to  the  entry  of  any  other  person,  and  the  surveyor  shall 
return  him  the  warrant,  which  may,  notwithstanding,  be  lo- 
cated anew  upon  any  other  waste  or  unappropriated  lands,  or 
again  upon  the  same  lands  where  it  hath  not,  in  the  mean  time, 
been  entered  for  by  another  person.     *     *     *" 

Plats  were  to  be  returned  to  the  Land  Office  within  twelve 
months  "at  the  farthest;"  caveats  were  authorized  and  trials 
thereof  provided   for;   new  warrants   were  authorized  where 
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the  land  was  lost  by  the  caveat;  warrants  and  certificates  of 
surveys  were  made  assignable,  and  the  form  of  grant  by  deed 
poll  was  prescribed  as  follows : 

"A,  B.,  esquire,  governour  of  the  commonwealth  of  Virginia, 
to  all  to  whom  these  presents  shall  come  greeting :  Know  ye 
that  in  consideration  of  military  service  performed  by  C.  D. 
to  this  commonwealth  etc.  (or  in  consideration  of  the  sum  of 

current  money,  paid  by  C.  D.  into  the  treasury  of 

this  Commonwealth,  etc.)  there  is  granted  by  the  said  Com- 
monwealth unto  the  said  C.  D.  a  certain  tract  or  parcel  of 
land  containing  acres,  lying  in  the  county  of  , 

and  hundred  of  etc.  (describing  the  particular  bounds 

of  the  land,  and  the  date  of  the  survey  upon  which  the  grant 
issues)  with  its  appurtenances,  to  have  and  to  hold  the  said 
tract  or  parcel  of  land  with  its  appurtenances  to  the  said  C.  D. 
and  his  heirs  forever. 

"In  witness  whereof  the  said  A.  B.,  governor  of  the  Com- 
monwealth of  Virginia,  hath  hereunto  set  his  hand,  and  caused 
the  seal  of  the  said  Commonwealth  to  be  affixed  at  on 

the  day  of  in  the  year  of  our  Lord  , 

and  of  the  Commonwealth, 

A.   B." 

Its  execution  and  recordation  was  duly  provided  for;  pro- 
vision was  made  for  grants  to  heirs  and  assigns. 

Only  "land,"  "lands"  or  "waste  and  un-appropriated  land" 
are  mentioned  in  the  Act,  except  in  references  to  "marshes, 
swamps  and  sunken  grounds" : 

"Any  persons  possessing  high  lands,  to  which  any  swamps, 
marshes,  or  sunken  grounds  are  contiguous,  shall  have  the  pre- 
emption of  such  swamps,  marshes,  or  sunken  grounds  for  one 
year,  from  and  after  the  passing  of  this  act,  and  if  such  per- 
sons shall  not  obtain  a  grant  for  such  swamps,  marshes,  or 
sunken  grounds  within  the  said  year,  then  any  other  person 
may  enter  on  and  obtain  a  grant  for  the  same  in  the  like  man- 
ner as  is  directed  in  the  case  of  other  unappropriated  lands. 
But  nothing  herein  contained  shall  be  construed  or  extend  to 
give  liberty  to  any  person  to  survey,  take  up,  or  obtain  a  grant 
for  any  swamps,  marshes  or  sunken  grounds,  lying  contigu- 
ous to  the  high  lands  or  any  feme  covert,  infant  under  age  of 
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twenty  one  years,  person  not  being  compos  mentis,  or  person 
out  of  the  commonwealth,  according  to  the  regulations  of  an 
act  entitled  'An  act  declaring  who  shall  be  deemed  citizens 
of  this  commonwealth',  but  all  such  persons  shall  be  allowed 
one  year  after  the  removal  of  their  several  disabilities  for  the 
preemption  of  such  lands." 

Provision  is  made,  giving  to  landholders  the  first  right  for 
one  full  year  to  take  up  or  acquire  land  held  within  the  bounds 
of  their  patents  in  excess  of  the  areas  called  for  by  the  pat- 
ents. Provision  is  made  for  the  correction  of  any  "mistake  or 
uncertainty"  in  the  courses  or  descriptions  of  the  bounds  of 
land. 

The  General  Court  is  required  yearly  to  cause  the  Land  Office 
to  be  examined, 

"And  that  the  proprietors  of  lands  within  this  Common- 
wealth may  no  longer  be  subject  to  any  servile,  feudal,  or 
precarious  tenure,  and  to  prevent  the  danger  to  a  free  state 
from  perpetual  revenue; 

"Be  it  enacted,  That  the  reservation  of  royal  mines,  of  quit- 
rents,  and  all  other  reservations  and  conditions  in  the  patents 
or  grants  of  land  from  the  Crown  of  England  or  of  Great 
Britain,  under  the  former  government,  shall  be,  and  are  here- 
by declared  null  and  void ;  and  that  all  lands  thereby  respec- 
tively granted,  shall  be  held  in  absolute  and  unconditional 
property  to  all  intents  and  purposes  whatsoever,  in  the  same 
manner  with  the  lands  hereafter  to  be  granted      *     *     *." 

"So  much  of  all  former  acts  of  assembly  as  concern  or  re- 
late to  the  entering,  taking  up,  or  seating  lands,  or  direct  the 
mode  of  proceeding  in  any  case  provided  for  by  this  act,  shall 
be,  and  are  hereby  repealed." 

Hereafter  waste  and  unappropriated  land  only  was  author- 
ized by  the  act  to  be  acquired  from  the  Commonwealth.  The 
granting  of  such  lands  was  to  be  in  discharge  of  the  "military 
right"  of  officers  and  soldiers,  as  provided  by  law,  and  the 
"treasury  right,"  that  is,  by  direct  purchase  on  paying  the 
consideration  of  forty  pounds  for  every  hundred  acres,  and  so 
in  proportion  for  a  greater  or  smaller  quantity. 

The  "head  right"  or  "importation  right,"  as  to  future  set- 
tlers, was  gone  forever.     Claims  based  on  pre-existing  head 
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rights  or  importation  rights  were  provided  for  in  the  "cleaning 
up  act"  hereinbefore  referred  to,  found  in  10  Hening  35, 
passed  May  1779,  and  is  as  follows:  (Italics  supplied.) 

"AN  ACT  FOR  ADJUSTING  AND  SETTLING  THE 
TITLES  OF  CLAIMERS  TO  UNPATENTED  LANDS 
UNDER  THE  PRESENT  AND  FORMER  GOVERN- 
MENT, PREVIOUS  TO  THE  ESTABLISHMENT  OF 
THE  COMMONWEALTH'S  LAND  OFFICE. 

"I.  Whereas  the  various  and  vague  claims  to  unpatented 
lands  under  the  former  and  present  government,  previous  to 
the  establishment  of  the  commonwealth's  land  office,  may  pro- 
duce tedious  and  infinite  litigation  and  disputes,  and  in  the 
mean  time  purchasers  would  be  discouraged  from  taking  up 
lands  upon  the  terms  lately  prescribed  by  law,  whereby  the 
fund  to  be  raised  in  aid  of  the  taxes  for  discharging  the  public 
debt,  would  be  in  a  great  measure  frustrated ;  and  it  is  just 
and  necessary,  as  well  for  the  peace  of  individuals  as  for  the 
publick  weal,  that  some  certain  rules  should  be  established 
for  settling  and  determining  the  rights  of  such  lands,  and  fixing 
the  principles  upon  which  legal  and  just  claimers  shall  be  en- 
titled to  sue  out  grants ;  to  the  end  that  subsequent  purchasers 
and  adventurers  may  be  enabled  to  proceed  with  greater  cer- 
tainty and  safety : 

"Be  it  enacted  by  the  General  Assembly,  That  all  surveys  of 
waste  and  unappropriated  land  made  upon  any  of  the  zvestern 
waters  before  the  first  day  of  January,  in  the  year  1778,  and 
upon  any  of  the  eastern  ivaters  at  any  time  before  the  end  of 
this  present  session  of  assembly,  by  any  county  surveyor  com- 
missioned by  the  masters  of  William  and  Mary  College,  acting 
in  conformity  to  the  laws  and  rules  of  government  then  in 
force,  and  founded  either  upon  charter,  importation  rights 
duly  proved  and  certified  according  to  ancient  usage,  as  far  as 
relates  to  indented  servants,  and  other  persons  not  being  con- 
victs, upon  treasury  rights  for  money  paid  the  receiver  general 
duly  authenticated  upon  entries  on  the  western  waters,  regularly 
made  before  the  26th  day  of  October,  in  the  year  1763,  or  on 
the  eastern  waters  at  any  time  before  the  end  of  this  present 
session  of  assembly,  with  the  surveyor  of  the  county  for  tracts 
of  land  not  exceeding  four  hundred  acres,  according  to  act  of 
assembly  upon  any  order  of  council,  or  etitry  in  the  council 
books,  and  made  during  the  time  in  which  it  shall  appear  either 
from  the  original  or  any  subsequent  order,  entry,  or  proceed- 
ings in  the  council  books,  that  such  order  or  entry  remained  in 


WATERS  OF  THE  STATE  191 

force  the  terms  of  which  have  been  complied  with,  or  the  time 
for  performing  the  same  unexpired,  or  upon  any  warrant  from 
the  governour  for  the  time  being  for  military  service,  in  virtue 
of  any  proclamation  either  from  the  king  of  Great  Britain  or 
any  former  governour  of  Virginia,  shall  he,  and  are  hereby  de- 
clared good  and  valid,  hut  tliat  all  surveys  of  waste  and  un- 
patented lands  made  hy  any  other  person,  or  upon  any  other 
pretence  zvhatsoever,  shall  he,  and  are  herehy  declared  null  and 
void,  provided  that  all  officers  or  soldiers,  their  heirs  or  as- 
signs, claiming  under  the  late  governour  Dinwiddie's  procla- 
mation of  a  bounty  in  lands  to  the  first  Virginia  regiment,  and 
having  returned  to  the  secretary's  office,  surveys  made  hy  vir- 
tue of  a  special  commission  from  the  president  and  iiiasters  of 
William  and  Mary  College  sJmll  he  entitled  to  grants  thereupon 
on  payment  of  the  co^nmon  office  fees;  that  all  officers  and 
soldiers,  their  heirs  or  assigns  under  proclamation  warrants  for 
military  service,  having  located  lands  hy  actual  surveys  made 
under  any  such  special  commission,  shall  have  the  benefit  of 
their  said  locations,  by  taking  out  warrants  upon  such  rights, 
resurveying  such  lands  according  to  law,  and  thereafter  pro- 
ceeding according  to  the  rules  and  regulations  of  the  land 
office.  All  and  every  person  or  persons,  his,  her,  or  their  heirs 
or  assigns,  claiming  lands  upon  any  of  the  before  recited  rights, 
and  under  surveys  made  as  herein  before  mentioned  against 
which  no  caveat  shall  have  been  legally  entered,  shall  upon 
the  plats  and  certificates  of  such  surveys  being  returned  into 
the  land  office,  together  with  the  rights,  entry,  order,  warrant 
or  authentick  copy  thereof  upon  which  they  were  respectively 
founded,  be  entitled  to  a  grant  or  grants  for  the  same  in  man- 
ner and  form  herein  after  directed. 

"II.  Provided,  That  such  surveys  and  rights  be  returned 
to  the  said  office  within  twelve  months  next  after  the  end  of 
this  present  session  of  assembly,  otherwise  they  shall  be,  and 
are  hereby  declared  forfeited  and  void.  All  persons,  their 
heirs  or  assigns,  claiming  lands  under  the  cJmrter  and  ancient 
custom  of  Virginia,  upon  importation  rights  as  before  limited, 
duly  proved,  and  certified  in  any  court  of  record  before  the 
passing  of  this  act;  those  claiming  under  treasury  rights  for 
money  paid  the  receiver  general  duly  authenticated,  or  under 
proclamation  warrants  for  military  service,  and  not  having 
located  and  fixed  such  lands  by  actual  surveys  as  herein  before 
mentioned,  shall  be  admitted  to  warrants,  entries,  and  grants 
for  the  same,  in  manner  directed  by  the  act  of  assembly  en- 
titled 'An  act  for  establishing  a  land  office,  and  ascertaining  the 
terms  and  manner  of  granting  waste  and  unappropriated  lands,' 
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upon  producing  to  the  register  of  the  land  office  the  proper 
certificates,  proofs,  or  warrants,  as  the  case  may  be,  for  their 
respective  rights  within  the  Hke  space  of  twelve  months  after 
the  end  of  this  present  session  of  assembly,  and  not  after- 
wards. All  certificates  of  importation  rights  proved  before 
any  court  of  record  according  to  the  ancient  custom,  and  before 
the  end  of  this  present  session  of  assembly,  are  hereby  declared 
good  and  valid :  And  all  other  claims  for  importation  rights 
not  so  proved,  shall  be  null  and  void;  and  where  any  person 
before  the  end  of  this  present  session  of  assembly,  hath  made 
a  regular  entry  according  to  act  of  assembly,  with  the  county 
surveyor  for  any  tract  of  land  not  exceeding  four  hundred 
acres,  upon  any  of  the  eastern  waters,  which  hath  not  been  sur- 
veyed or  forfeited,  according  to  the  laws  and  rules  of  govern- 
ment in  force  at  the  time  of  making  such  entry,  the  surveyor 
of  the  county  where  such  land  lies,  shall  after  advertising  legal 
notice  thereof,  proceed  to  survey  the  same  accordingly  and 
shall  deliver  to  the  proprietor  a  plat  and  certificate  of  survey 
thereof  within  three  months ;  and  if  such  person  shall  fail  to 
attend  at  the  time  and  place  so  appointed  for  making  such 
survey,  with  chain  carriers  and  a  person  to  mark  the  lines,  or 
shall  fail  to  deliver  such  plat  and  certificate  into  the  land  office, 
according  to  the  rules  and  regulations  of  the  same,  together 
with  the  auditors  certificate  of  the  treasurers  receipt  for  the 
composition  money  hereinafter  mentioned,  and  pay  the  office 
fees,  he  or  she  shall  forfeit  his  or  her  right  and  title ;  but  upon 
performance  of  these  requisitions,  shall  be  entitled  to  a  grant 
for  such  tract  of  land  as  in  other  cases. 

"III.  And  be  it  enacted,  That  all  orders  of  council  or  entries 
for  land  in  the  council  books,  except  so  far  as  such  orders  or 
entries  respectively  have  been  carried  into  execution  by  actual 
surveys  in  manner  herein  before  mentioned,  shall  be,  and  they 
are  hereby  declared  void  and  of  no  effect;  and  except  also  a 
certain  order  of  council  for  a  tract  of  sunken  grounds,  com- 
monly called  the  Dismal  Swamp,  in  the  south  eastern  part  of 
this  commonwealth,  contiguous  to  the  North  Carolina  line, 
which  said  order  of  council  with  the  proceedings  thereon  and 
the  claim  derived  from  it,  shall  hereafter  be  laid  before  the 
general  assembly  for  their  further  order  therein. 

"No  claim  to  land  within  this  commonwealth  for  military 
service  founded  upon  the  king  of  Great  Britain's  proclamation, 
shall  hereafter  be  allowed,  except  a  warrant  for  the  same  shall 
have  been  obtained  from  the  governour  of  Virginia,  during  the 
former  government  as  before  mentioned ;  or  where  such  service 
was  performed  by  an  inhabitant  of  Virginia,  or  in  some  regi- 


WATERS  OF  THE  STATE  193 

ment  or  corps  actually  raised  in  the  same;  in  either  of  which 
cases  the  claimant  making  due  proof  in  any  court  of  record, 
and  producing  a  certificate  thereof  to  the  register  of  the  land 
office  within  the  said  time  of  twelve  months,  shall  be  admitted 
to  a  warrant,  entry,  and  grant  for  the  same,  in  the  manner 
herein  before  mentioned;  but  nothing  herein  contained  shall  be 
construed  or  extend  to  give  any  person  a  title  to  land  for 
service  performed  in  any  company  or  detachment  of  militia. 

"IV.  And  whereas  great  numbers  of  people  have  settled 
in  the  country  upon  the  western  waters,  upon  waste  and  unap- 
propriated lands,  for  which  they  have  been  hitherto  prevented 
from  suing  out  patents  or  obtaining  legal  titles  by  the  King 
of  Great  Britain's  proclamations  or  instructions  to  his  gov- 
ernours,  or  by  the  late  change  of  government  and  the  present 
war  having  delayed  until  now,  the  opening  of  a  land  office, 
and  the  establishment  of  any  certain  terms  for  granting  lands, 
and  it  is  just  that  those  settling  under  such  circumstances 
should  have  some  reasonable  allowance  for  the  charge  and  risk 
they  have  incurred,  and  that  the  property  so  acquired  should 
be  secured  to  them ; 

"Bq  it  therefore  enacted.  That  all  persons  who,  at  any  time 
before  the  first  day  of  January,  in  the  year  one  thousand  seiren 
hundred  and  seventy  eight,  have  really  and  bona  fide  settled 
themselves  or  their  families,  or  at  his,  her,  or  their  charge, 
have  settled  others  upon  any  zvaste  or  unappropriated  lands  on 
the  said  western  waters,  to  which  no  other  person  hath  any 
legal  right  or  claim,  shall  be  allowed  for  every  family  so  set- 
tled, four  hundred  acres  of  land,  or  such  smaller  quantity  as 
the  party  chooses,  to  include  such  settlement.  And  where  any 
such  settler  hath  had  any  survey  made  for  him  or  her,  under 
any  order  of  the  former  government,  since  the  twenty  sixth 
day  of  October,  in  the  year  one  thousand  seven  hundred  and 
sixty  three,  in  consideration  of  such  settlement  for  less  than 
four  hundred  acres  of  land,  such  settler,  his  or  her  heirs,  ma) 
claim  and  be  allowed  as  much  adjoining  waste  and  unappro- 
priated land  as  together  with  the  land  so  surveyed  will  make 
up  the  quantity  of  four  hundred  acres. 

"V.  And  whereas  several  families  for  their  greater  safety 
have  settled  themselves  in  villages  or  townships,  under  some 
agreement  between  the  inhabitants  of  laying  off  the  same  into 
town  lots,  to  be  divided  among  them,  and  have,  from  present 
necessity,  cultivated  a  piece  of  ground  adjoining  thereto  in 
common :  Be  it  enacted.  That  six  hundred  and  forty  acres  of 
land  whereon  such  villages  and  towns  are  situate,  and  to  whicl* 
no  other  person  hath  a  previous  legal  claim,  shall  not  be  entered 
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for  or  surveyed,  but  shall  be  reserved  for  the  use  and  benefit 
of  the  said  inhabitants  until  a  true  representation  of  their  case 
can  be  made  to  the  general  assembly,  that  right  and  justice  may 
be  done  therein ;  and  in  the  mean  time  there  shall  be  allowed 
to  every  such  family,  in  consideration  of  their  settlement,  the 
like  quantity  of  land  as  is  herein  allowed  to  other  settlers 
adjacent,  or  convenient  to  their  respective  village  or  town,  and 
to  which  no  other  person  hath,  by  this  act,  the  right  of  pre- 
emption for  which  said  quantities  to  be  adjusted,  ascertained, 
and  certified  by  the  commissioners  to  be  appointed  by  virtue 
of  this  act,  in  manner  hereinafter  directed.      *     *     * 

"And  if  any  such  settlers  shall  desire  to  take  up  a  greater 
quantity  of  land  than  is  herein  allowed  them,  they  shall  on 
payment  to  the  treasurer  of  the  consideration  money,  required 
from  other  purchasers,  be  entitled  to  the  preemption  of  any 
greater  quantity  of  land  adjoining  to  that  allowed  them  in 
consideration  of  settlement,  not  exceeding  one  thousand  acres, 
and  to  which  no  other  person  hath  any  legal  right  to  claim. 
And  to  prevent  doubts  concerning  settlements.  It  is  hereby  de- 
clared. That  no  family  shall  be  entitled  to  the  allowance 
granted  to  settlers  by  this  act,  unless  they  have  made  a  crop 
of  corn  in  that  country,  or  resided  there  at  least  one  year  since 
the  time  of  their  settlement.  All  persons  who,  since  the  said 
first  day  of  January,  in  the  year  one  thousand  seven  hundred 
and  seventy  eight,  have  actually  settled  on  any  waste  or  un- 
appropriated lands  on  the  said  western  waters,  to  which  no 
other  person  hath  a  just  or  legal  right  or  claim,  shall  be  entitled 
to  the  preemption  of  any  quantity  of  land,  not  exceeding  four 
hundred  acres,  to  include  such  settlement  at  the  state  price  to 
other  purchasers.  And  all  those  who,  before  the  said  first 
day  of  January,  in  the  year  one  thousand  seven  hundred  and 
seventy  eight,  had  marked  out  or  chosen  for  themselves,  any 
waste  or  unappropriated  lands,  and  built  any  house  our  hut,  or 
made  other  improvements  thereon,  shall  also  be  entitled  to 
the  preemption  upon  the  like  terms  of  any  quantity  of  land, 
to  include  such  improvements,  not  exceeding  one  thousand 
acres,  and  to  which  no  other  person  hath  any  legal  right  or 
claim ;  but  no  person  shall  have  the  right  or  preemption  for 
more  than  one  such  improvement;  provided  they  respectively 
demand  and  prove  their  right  to  such  preemption,  before  the 
commissioners  for  the  county,  to  be  appointed  by  virtue  of 
this  act  within  eight  months,  pay  the  consideration  money, 
produce  the  auditor's  certificate  for  the  treasurer  receipt  for 
*he  same,  take  out  their  warrants  from  the  register  of  the  land 
ofiice  within  ten  months,  and  enter  the  same  with  the  sur- 
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veyor  of  the  county,  within  twelve  months  next  after  the  end 
of  this  present  session  of  assembly;  and  thereafter  duly  com- 
ply with  the  rules  and  regulations  of  the  land  office.  All  loca- 
tions made  by  officers  and  soldiers  upon  the  lands  of  actual 
settlers,  shall  be  void,  but  the  said  officers,  soldiers,  or  their 
assignees,  may  obtain  warrants  on  producing  the  commissioners 
certificate  of  their  several  rights,  and  locate  their  claims  on 
other  waste  and  unappropriated  lands.     *     *     * 

"VI.  And  be  it  further  enacted.  That  all  persons  claiming 
lands,  and  suing  out  grants  upon  any  such  surveys  hereto- 
fore made;  either  under  entries  with  the  surveyor  of  any 
county,  or  under  any  order  of  council,  or  entry  in  the  council 
books,  for  which  rights  have  not  formerly  been  lodged  in  the 
secretary's  office,  and  also  those  suing  out  grants  for  tracts  of 
lands  upon  the  western  waters,  not  exceeding  four  hundred 
acres  herein  allowed  them  in  consideration  of  their  settlements, 
or  under  former  entries  with  the  county  surveyor,  for  lands 
upon  the  eastern  waters,  shall  be  subject  to  the  payment  of  the 
usual  composition  money  under  the  former  government,  at  the 
rate  of  ten  shillings  sterling  for  every  hundred  acres,  to  be 
discharged  in  current  money,  at  the  rate  of  thirty  three  and 
one  third  per  centum  exchange,  before  the  grant  issues,  and  to 
no  other  charge  or  imposition  whatsoever,  save  the  common 
office  fees.  And  to  all  such  persons,  their  heirs  or  assigns, 
who  having  title  to  land  under  the  former  government,  had 
not  only  surveyed  the  same,  but  had  lodged  their  certificates 
of  survey,  together  with  their  rights,  in  the  secretary's  office ; 
and  although  no  caveat  hath  been  entered,  have  not  obtained 
patents,  grants  shall  issue  in  consideration  thereof,  upon  the 
payment  of  the  offices  fees  only. 

"VII.  And  whereas  it  hath  been  represented  to  the  general 
assembly,  that  upon  lands  sui-veyed  for  sundry  companies  by 
virtue  of  orders  of  council,  many  people  have  settled  without 
specific  agreement,  but  yet  under  the  faith  of  the  terms  of  sale 
publickly  offered  by  the  said  companies  or  their  agents  at  the 
time  of  such  settlements,  who  have  made  valuable  improve- 
ments thereon:  Be  it  enacted  and  declared,  That  all  persons 
so  settled  upon  any  unpatented  lands,  surveyed  as  before  men- 
tioned, except  only  such  lands  as  before  the  settlement  of  the 
same,  were  notoriously  reserved  by  the  respective  companies 
for  their  own  use,  shall  have  their  titles  confirmed  to  them 
by  the  members  of  such  companies,  or  their  agents,  upon  pay- 
ment of  the  price  at  which  such  lands  were  offered  for  sale 
when  they  were  settled,  together  with  interest  thereon  from 
the  time   of   the   respective   settlements,   provided   they   com- 
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promise  their  claims  with  the  said  companies,  or  lay  them 
before  the  commissioners  for  their  respective  counties,  to  be 
appointed  by  virtue  of  this  act,  and  have  the  same  tried  and 
determined  by  them,  in  manner  hereinafter  directed;  And 
provided  also,  that  where  any  such  survey  contains  more  than 
four  hundred  acres,  no  one  settler  shall  be  entitled  to  a  greater 
quantity  than  three  hundred  acres,  unless  he  takes  the  whole 
survey,  to  include  his  settlement,  and  leave  the  remainder  in 
one  entire  and  convenient  piece  where  the  same  is  practicable. 

"VIII.  And  whereas  the  claims  of  various  persons  to  the 
lands  herein  allowed  to  the  inhabitants,  in  consideration  of 
their  settlements,  and  of  those  who,  by  this  act,  are  entitled  to 
preemption  at  the  state  price,  as  well  as  of  the  settlers  on  the 
lands  surveyed  for  sundry  companies  by  orders  of  such  council 
aforesaid,  may  occasion  numerous  disputes,  the  determination 
of  which  depending  upon  evidence  which  cannot,  without  great 
charge  and  trouble,  be  collected,  but  the  neighbourhood  of  such 
lands  will  be  most  speedily  and  properly  made  by  commission- 
ers in  the  respective  counties ;  Be  it  enacted.  That  the  counties 
on  the  western  waters,  shall  be  allotted  into  districts,  to  wit: 
The  counties  of  Monongalia;  Yohogania,  and  Ohio,  into  one 
district;  the  counties  of  Augusta,  Botetourt,  and  Greenbrier, 
into  one  district;  the  counties  of  Washington  and  Montgomery, 
into  one  other  district;  and  the  county  of  Kentucky,  shall  be 
another  district.     *     *     * 

"X.  And  be  it  farther  enacted.  That  all  claims  for  lands 
upon  surveys  under  any  order  of  council  or  entry  in  the  council 
books,  shall  by  the  respective  claimers  be  laid  before  the  court 
of  appeals ;  which  shall  meet  for  that  purpose  on  the  sixteenth 
day  of  December  next,  and  shall  adjourn  from  day  to  day 
until  the  business  be  finished,     *     *     * 

"XII.  And  whereas  at  the  time  of  the  late  change  of  gov- 
ernment, many  caveats  against  patents  for  lands  which  had 
been  entered  in  the  council  office,  were  depending  and  unde- 
termined. Be  it  enacted,  That  all  such  caveats,  with  the  papers 
relating  thereto,  shall  be  removed  into  the  clerk's  office  of  the 
general  court,  there  to  be  proceeded  on  and  tried  in  the  manner 
directed  by  law  for  future  caveats ;  but  the  same  shall  be  deter- 
mined according  to  the  laws  in  force  at  the  time  they  were 
entered;  and  upon  the  determination  of  any  such  caveat,  a 
grant  shall  issue  in  the  name  of  the  person  to  whom  such 
land  shall  be  adjudged,  his  or  her  heirs  or  assigns,  upon  pro- 
ducing to  the  register  of  the  land  office,  within  three  months 
at  farthest  from  the  time  of  such  judgment,  an  authentick  copy 
thereof,  together  with  the  auditor's  certificate  of  the  treasurer's 
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receipt  for  the  antient  composition  money  due  thereon,  at  the 
rate  of  exchange  hereinbefore  mentioned;  but  where  the  per- 
son recovering  had  before  paid  rights  into  the  secretary's  office, 
a  grant  shall  issue  in  consideration  thereof  upon  payment  of 
the  office  fees  only." 

It  will  be  observed  that,  by  the  act  establishing  the  Land 
Office,  waste  and  unappropriated  lands  were  authorized  to  be 
taken  up  in  discharge  of  special  military  rights,  or  in  con- 
sideration of  money  paid  into  the  Treasury  of  the  Common- 
wealth; the  "cleaning  up"  act,  however,  dealt  with  certain 
unpatented  lands  in  which  prior  rights  or  bona  fide  "claimers" 
were  recognized  by  the  act.  These  unpatented  lands  were  to 
be  identified  and  ascertained  by  the  "certain  rules"  laid  down 
in  the  act. 

Waste  and  unappropriated  lands  were  by  the  act  converted 
into   unpatented    lands,    by    authorized    surveys    based    upon  ^ 
proven : 

1.  Importation  rights. 

2.  Treasury  rights. 

3.  Military  Service. 

4.  Settlement  rights  upon  the  Western   Waters,  upon  the 

condition  prescribed  by  the  Act. 

5.  Claims  upon  surveys  already  made  "under  any  order  of 

Council  or  entry  in  the  Council  books". 

All  others  were  null  and  void. 
Squatter  rights  were  not  recognized. 

In  Jones  v.  Williams  and  Tomlinson,  1  Wash.  (1  Va.)  side 
page  230,  the  court  said : 

"A  right  of  settlement  on  the  Crown  Lands  could  not  be 
acquired  prior  to  the  Act  of  Assembly  passed  in  May  1779,  and 
this  act  only  gives  to  settlers  a  preference  in  lands,  zvaste  and 
unappropriated,  and  which  had  not  before  that  time  been  lo- 
cated under  warrants. 

"The  law  does  not  set-up  rights  of  this  sort  so  as  to  defeat 
those  legally  acquired  under  warrant ;  it  applies  to  controversies 
between  mere  settlers. 
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"Prior  to  the  act  passed  in  May,  1779,  Crown  Lands  might 
have  been  entered  and  patented  by  any  person  notwithstanding 
prior  settlements  by  others;  and  even  this  act  allows  settlers 
only  a  preference  to  such  settlements  as  at  that  time  were 
waste  and  unappropriated." 

The  two  acts  of  1779  were  amended  from  time  to  time, 
mostly  for  the  purpose  of  extending  the  time  specified  for  the 
perfection  of  the  rights  granted. 

These  amendatory  acts  may  be  found  in  10  Hen.  115,  159, 
177,  201,  230,  237,  353,  354,  403,  436;  11  Hen.  91,  149,  309, 
352,  371. 

The  amendment  in  11  Hen.  371,  passed  in  May,  1784,  em- 
phasizes the  fact  that  when  the  General  Assembly  enacted  legis- 
lation concerning  other  than  "land",  or  "waste  and  unappro- 
priated lands"  or  "surplus  land",  it  used  language  admitting 
of  no  doubt  as  to  its  meaning.  This  time  it  was  "swamps, 
marshes  or  sunken  grounds." 

The  act  provided: 

"I.  WHEREAS,  by  an  act,  intituled,  'An  Act  for  estab- 
lishing a  Land  Office,  and  ascertaining  the  terms  and  manner 
of  granting  waste  and  unappropriated  lands,'  it  was  enacted 
that  any  person  possessing  high  lands,  to  which  any  swamp, 
marshes  or  sunken  grounds  are  contiguous,  shall  have  the  pre- 
emption of  such  swamps,  marshes  or  sunken  grounds,  for  one 
year  from  and  after  the  passing  of  said  recited  act ;  and  if  such 
person  shall  not  obtain  a  grant  for  such  swamps,  marshes  or 
sunken  grounds,  within  the  said  year,  then  any  other  person 
may  enter  on,  and  obtain  a  grant  for  the  same,  in  like  manner 
as  is  directed  in  the  case  of  other  unappropriated  lands.  And 
great  inconvenience  will  arise  to  the  proprietors  of  high  lands 
adjacent  to  such  swamps,  marshes  or  sunken  grounds,  for  the 
want  of  a  due  promulgation  of  the  said  recited  act ; 

"IL  Be  it'  therefore  etiacted,  That  so  much  of  the  said  act 
as  is  recited  above,  shall  be,  and  the  same  is  hereby  repealed. 
And  for  preventing  a  multiplicity  of  law  suits  which  may 
arise  out  of  the  said  recited  clause  in  the  act  aforesaid, 

"HL  Be  it  further  enacted,  That  all  and  every  entry  or  en- 
tries that  may  have  been  made  by  any  person  whatsoever  for 
such  swamps,  marshes,  or  sunken  grounds,  shall  be,  and  the 
same  are  hereby  declared  null  and  void. 
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"IV.  And  be  it  further  enacted,  That  the  proprietor  of  high 
lands,  to  which  any  swamps,  marshes,  or  sunken  grounds  are 
contiguous,  shall  have  a  right  of  pre-emption  to  enter  for  and 
complete  their  title  thereto,  until  the  first  day  of  May,  One 
thousand  seven  hundred  and  eighty-six,  and  no  longer;  after 
which  it  shall  and  may  be  lawful  for  any  other  person  or 
persons  to  enter  for,  survey,  and  obtain  grants  for  the  same : 
Saving  to  persons  beyond  sea,  feme  coverts,  infants  and  per- 
sons under  other  legal  disabilities,  the  term  of  three  years 
after  their  respective  disabilities  shall  be  removed. 

"V.  And  be  it  further  enacted,  That  patents  shall  be  ob- 
tained upon  entries  for  all  vacant  sunken  grounds  aforesaid,  in 
the  same  manner  and  upon  the  same  terms  as  upon  surplus 
lands.  And  whereas  the  register  of  the  land  office  is  restrained 
from  receiving  surveys,  unless  warrant  under  which  each  sur- 
vey is  made  is  also  therewith  returned,  which  in  many  cases  is 
productive  of  great  inconvenience,  and  the  register  by  having 
in  his  office  a  list  of  warrants  is  possessed  of  a  sufficient  check 
to  prevent  imposition  herein; 

"VI.  Be  it  therefore  enacted,  That  the  said  register  may 
henceforth  receive  into  his  office,  any  survey  certified  by  a 
sworn  surveyor,  which  corresponds  with  the  warrant  it  refers 
to,  although  the  said  warrant  under  which  the  said  survey  is 
made  shall  not  be  returned  into  his  office. 

"VII.  And  be  it  further  enacted.  That  the  sheriffs  of  the 
several  counties  within  this  commonwealth,  shall  immediately 
after  receiving  this  act,  read  the  same  at  the  court-house  door 
of  their  respective  counties  for  two  several  court  days." 
(11  Hening  371.) 

The  acts  above  recited  dealt  with  "waste  and  unappropri- 
ated" lands,  with  "surplus  land",  and  with  "unpatented"  land, 
with  certain  material  differences  between  lands  on  the  Eastern 
Waters  and  lands  on  the  Western  Waters.  The  consideration 
of  the  line  of  demarcation  between  these  Eastern  and  Western 
Waters  is  reserved  for  another  chapter.  It  seems  not  to  have 
been  defined,  though  was  apparent  to  the  minds  of  those  who 
sat  in  the  General  Assembly — so  apparent,  likely,  that  they 
deemed  it  useless  to  define  it.  However  this  may  be,  another 
class  of  "lands"  soon  engaged  the  attention  of  the  Assembly, 
apparently  a  casus  omissus  in  the  two  acts  of  1779,  for  in 
May,  1780,  in  10  Hening  226,  we  find  "unappropriated  lands" 
in:     (Italics  supplied.) 
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"AN  ACT  TO  SECURE  TO  THE  PUBLICK  CERTAIN 
LANDS  HERETOFORE  HELD  AS  COMMON. 

"L  Whereas  certain  unappropriated  lands  on  the  bay,  sea, 
and  river  shores,  in  the  eastern  parts  of  this  commomvealth, 
have  been  heretofore  resei-ved  as  common  to  all  the  citizens 
thereof,  and  whereas  by  the  act  of  general  assembly  entitled 
*An  act  for  establishing  a  land  office,  and  ascertaining  the  terms 
and  manner  of  granting  waste  and  unappropriated  lands',  no 
reservation  thereof  is  made,  but  the  same  is  now  subject  to  be 
entered  for  and  appropriated  by  any  person  or  persons ;  where- 
by the  benefits  formerly  derived  to  the  public  therefrom  will 
be  monopolized  by  a  few  individuals,  and  the  poor  laid  under 
contribution  for  exercising  the  accustomed  privilege  of  fishing : 
Be  it  therefore  enacted  by  the  General  Assembly,  That  all  un- 
appropriated lands  on  the  hay  of  Chesapeake,  on  the  sea  shore, 
or  on  the  shores  of  any  river  or  creek  in  the  eastern  parts  of 
this  commonwealth,  which  have  remained  ungranted  by  the 
former  government,  and  which  have  been  used  as  common  to 
all  the  good  people  thereof,  shall  be,  and  the  same  are  hereby 
excepted  out  of  the  said  recited  act,  and  no  grant  issued  by  the 
register  of  the  land  office  for  the  same,  either  in  consequence 
of  any  survey  already  made,  or  which  may  hereafter  be  made, 
shall  be  valid  or  effectual  in  law,  to  pass  any  estate  or  interest 
therein." 

This  act,  by  its  terms,  applies  to  unappropriated  lands : 

1.  On  the  Bay. 

2.  On  the  sea  shore, 

3.  On  the  shores  of  any  river  or  creek. 

4.  In  the  Eastern  parts  of  the  Commonwealth. 

5.  Ungranted  by  the  former  government. 

6.  Used  as  a  Common  to  all  the  good  people. 

The  preamble  would  indicate  that  this  common  use  was  that 
of  fishing. 

By  act  of  December  17,  1792,  the  several  acts  concerning 
the  Land  Office  were  reduced  into  one  act,  etc.  (1  Shepherd 
64)  and  section  6  thereof  reads : 

"6.  Provided  also.  That  all  unappropriated  lands  on  the  bay 
of  Chesapeake,  on  the  sea  shore,  or  on  the  shores  of  any  river 
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or  creek,  and  the  bed  of  any  river  or  creek  in  the  eastern  parts 
of  this  commonwealth,  which  have  remained  ungranted  by  the 
former  government,  and  which  have  been  used  as  a  common 
to  all  the  good  people  thereof,  shall  be,  and  the  same  are  hereby 
excepted  out  of  this  act;  and  no  grant  issued  by  the  register 
of  the  land  office  for  the  same,  either  in  consequence  of  any 
survey  already  made,  or  which  may  hereafter  be  made,  shall 
be  valid  or  effectual  in  law  to  pass  any  estate  or  interest  there- 
in." 

It  will  be  observed  that  "the  bed  of  any  river  or  creek",  in 
the  Eastern  part  of  the  Commonwealth,  was  added  to  the  ex- 
empted subjects  in  the  act  of  May,  1780. 

Over  nine  years  pass  and  the  General  Assembly  consider  the 
"western  parts  of  this  Commonwealth",  by  an  act  of  January 
15,  1802  (2  Shepherd  317),  providing: 

"Chap,  7. — An  Act  to  amend  the  sixth  section  of  the  act 
for  reducing  into  one  the  several  acts  concerning  the  land 
office,  ascertaining  the  terms  and  manner  of  granting  waste 
and  unappropriated  land,  for  settling  the  titles  and  bounds  of 
lands,  directing  the  mode  of  processioning,  and  prescribing  the 
duty  of  surveyors. 

"1.  Whereas  it  hath  been  represented  to  this  present  gen- 
eral assembly  that  many  persons  have  located,  and  lay  claim 
in  consequence  of  such  location  to  the  banks,  shores,  and  beds 
of  the  rivers  and  creeks  in  the  western  parts  of  this  common- 
wealth, which  were  intended  and  ought  to  remain  as  a  com- 
mon to  all  the  good  people  thereof: 

"2.  Be  it  therefore  enacted.  That  no  grant  issued  by  the 
register  of  the  land  office  for  the  same,  either  in  consequence 
of  any  survey  already  made,  or  which  may  hereafter  be  made, 
shall  be  valid  or  effectual  in  law  to  pass  any  estate  or  interest 
therein. 

"3.  This  act  shall  commence  and  be  in  force  from  and  after 
the  passing  thereof." 

(Also  found  in  Acts  1801-2,  Chapter  8;  also  Code  of  1814, 
Chapter  290,  page  596.) 

The  East  and  West  had  met,  with  slightly  different  phrase- 
ology— and  with  nine  years  difference  in  time  between  them  to 
plague  the  title  examiner.     Unappropriated  lands  on  the  shores 
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of  any  river  or  creek,  and  the  "bed  of  any  river  or  creek" 
(1792)  in  the  Eastern  part  and  "the  banks,  shores,  and  beds  of 
the  rivers  and  creeks"  in  the  Western  part  of  the  Common- 
wealth were  similarly  exempted. 

The  provision  "that  no  grant  issued  *  *  *  etc.,  shall  be 
valid"  admits  of  argument.  Whether  this  condemnation, 
found  in  both  paragraph  6  in  reference  to  the  Eastern  Waters 
(Code  1803,  Vol.  1,  page  142),  and  in  the  above  recited  act  of 
January  15,  1802,  as  to  the  Western  "parts"  or  waters,  applies 
to  such  grants  already  issued,  or  to  grants  to  be  issued,  is  a 
question  on  which  all  lawyers  are  not  in  accord. 

The  Constitution  had  not  been  long  adopted  and  many  ques- 
tions arising  thereunder  had  not  been  settled,  and  the  drafts- 
man of  the  acts  may  have  had  in  his  mind  doubts  as  to  the 
retro-activity  of  the  law,  and,  purposely  have  left  the  question 
in  doubt  to  be  decided  by  the  courts.  In  view  of  the  legal 
requirement  that  surveys  lay  over  six  months  or  longer  before 
being  carried  into  grant,  we  are  of  the  opinion  that  "issued" 
imported  futurity,  and  applied  to  all  grants  "to  be  issued" 
after  the  passage  of  the  act  whether  the  surveys  were  made 
before,  or  after,  the  act. 

Again,  the  question  of  "low  water  or  high  water"  occurs 
to  the  Assembly  and  the  provision  of  the  act  of  1679,  in  the 
case  of  Robt.  Liny,  were  engrafted  upon  the  acts  of  1780  and 
1792,  in  reference  to  the  Eastern  W^aters  by  the  act  passed 
February  16,  1819  (Acts  1818-19-20,  page  40,  Chapter  28)  as 
follows : 

"An  act  to  explain  and  secure  the  rights  of  owners  of  shores 
on  the  Atlantic  Ocean,  the  Chesapeake  Bay,  and  the  Rivers 
and  Creeks  thereof,  within  this   Commonwealth.      (Passed 

February  16,  1819.) 

"Whereas  doubts  exist,  how  far  the  rights  of  owners  of 
shores  on  the  Atlantic  ocean,  the  Chesapeake  bay  and  the 
rivers  and  creeks  thereof,  within  this  commonwealth,  extend ; 
for  explanation  whereof,  and  in  order  eflfectually  to  secure  said 
rights, 

"1.  BE  IT  ENACTED  BY  THE  GENERAL  ASSEM- 
BLY, That  hereafter  the  limits  or  bounds  of  the  several  tracts 
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of  land  lying  on  the  Atlantic  ocean,  the  Chesapeake  bay,  and 
the  rivers  and  creeks  thereof  within  this  Commonwealth  shall 
extend  to  ordinary  low  water  mark ;  and  the  owners  of  said 
lands  shall  have,  possess  and  enjoy  exclusive  rights  and  privi- 
leges to,  and  along  the  shores  thereof,  down  to  ordinary  low 
water  mark :  PROVIDED,  That  nothing  in  this  act  contained 
shall  be  construed  to  affect  any  creek,  or  river,  or  such  part 
thereof,  as  may  be  comprised  within  the  limits  of  any  survey: 
AND  PROVIDED,  Also,  That  nothing  in  this  section  con- 
tained shall  be  construed  to  prohibit  any  person  or  persons  from 
the  right  of  fishing,  fowling  and  hunting  on  those  shores  of  the 
Atlantic  ocean,  Chesapeake  bay,  and  the  rivers  and  creeks 
thereof,  within  this  Commonwealth,  which  are  now  used  as  a 
common  to  all  the  good  people  thereof ;  nor  to  repeal  the  sixth 
section  of  an  act  entitled  "an  act  for  reducing  into  one  the 
several  acts  concerning  the  land  office ;  ascertaining  the  terms 
and  manner  of  granting  waste  and  unappropriated  lands,  for 
settling  the  titles  and  bounds  of  lands,  directing  the  mode  of 
processing,  and  prescribing  the  duty  of  surveyors,"  passed  the 
seventeenth  day  of  December  one  thousand  seven  hundred  and 
ninety-two. 

"2.  AND  BE  IT  FURTHER  ENACTED.  That,  when  any 
ship  or  other  vessel  shall  be  stranded,  or  foundered,  or  shall  be 
in  danger  of  being  stranded,  or  foundered,  or  where,  from  any 
other  cause,  any  wares,  goods  or  merchandize  from  such  ship, 
or  other  vessel,  shall  be  lodged  upon,  or  floating  along  any  of 
the  shores  aforesaid,  above  low  water  mark,  the  right  of  prop- 
erty in  and  to  such  goods,  wares  and  merchandize,  shall  be  in 
the  owner  of  the  land,  upon,  or  over  which,  they  may  be  so 
found :  SAVING,  HOWEVER,  to  the  former  owner  or  own- 
ers of  such  goods,  wares,  and  merchandize,  all  the  rights,  in  and 
to  such  goods,  wares  and  merchandize,  which  he  or  they  hath 
or  have  under  the  existing  laws  of  this  Commonwealth :  PRO- 
VIDED, That  nothing  in  this  act  contained  shall  be  construed 
to  affect,  or  abridge  any  of  the  rights,  or  powers,  given  to  the 
commissioners  of  wrecks  by  the  act,  passed  the  twentieth  of 
June,  seventeen  hundred  and  eighty-two,  entitled,  'An  act 
concerning  wrecks'. 

"3.  AND  BE  IT  ENACTED,  That  every  person,  acting 
contrary  to  the  provisions  of  this  act,  shall  be  deemed  a  tres- 
passer. 

"4.  This  act  shall  commence  and  be  in  force  from  the  first 
day  of  April  next." 
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To  the  "right  to  low  water  mark"  in  the  riparian  owner,  this 
act  added  the  right  of  "salvage"  from  "ship  or  other  vessel", 
or  any  other  cause. 

The  phraseology  of  the  Acts  of  1780,  1792,  and  1802  was 
slightly  modified  in  the  Code  of  1860  (Section  1,  Chapter  62, 
page  366)  to  read: 

"All  unappropriated  lands  on  the  bay  of  Chesapeake,  on  the 
sea  shore,  or  on  the  shores  of  rivers  or  creeks,  and  all  the  beds 
of  rivers  and  creeks,  which  remained  ungranted  by  the  former 
government,  and  which  have  been  used  as  a  common  to  all  the 
people  of  this  state  shall  continue  to  be  such  common  accord- 
ing to  the  acts  of  May  seventeen  hundred  and  eighty,  and 
January  eighteen  hundred  and  two;  and  any  of  the  people  of 
this  state  may  fish,  fowl  or  hunt  on  the  said  shores  or  beds." 

The  act  of  1802,  as  to  the  Western  Waters,  declared  the 
banks,  shores  and  beds  of  the  rivers  and  creeks  of  such  West- 
ern parts  of  the  Commonwealth  "were  intended  and  ought  to 
remain"  common  to  all  the  good  people,  while  the  Code  of 
1860,  as  to  both  Eastern  and  Western  waters,  exempted  those 
which  ''have  been  used  as  a  common",  and  by  section  2  of 
Chapter  62,  Code  1860,  page  366,  subject  to  these  rights  of 
fishing,  fowling,  and  hunting  the  riparian  owner's  "rights  and 
privileges"  shall  extend  to  low  water  mark. 

By  act  of  February  28,  1866  (Acts  1865-6,  page  160),  and 
which  is  set  out  in  full  in  the  chapter  dealing  with  Public  or 
Common  lands,  the  sale  of  these  unappropriated  lands  on  the 
Bay  oi  Chesapeake,  on  the  sea  shore,  and  on  the  sihores  of 
rivers  or  creeks  was  authorized,  and  one  sale  at  least  was 
made  thereunder. 

Reference  is  here  made  to  the  chapter  on  Public  or  Common 
Lands  for  the  further  history  of  such  lands. 

In  subsequent  revisions,  in  the  Code  of  1873,  (Chapter  62, 
Sections  1,  2),  Code  of  1887  (Chapter  60,  Sections  1338  et 
seq.),  and  Code  of  1924  (Section  3573),  the  phraseology  was 
again  modified  and  all  references  to  former  uses  of  these 
"Commons"  eliminated,  the  law  providing  without  any  con- 
dition whatsoever,  that  they  shall  "continue  and  remain  the 
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property  of  the  commonwealth  of  Virginia",  and  are  made 
subject  to  any  future  lazvs  that  may  be  passed  by  the  General 
Assembly. 

Since  1873  the  law  has  been  and  now  is  as  declared  in  Sec- 
tion 3573,  Code  of  Virginia  1924,  as  follows :  (Italics  supplied.) 

"Sec.  3573.  Beds  of  bays,  rivers,  and  creeks  and  shores  of 
the  sea,  ungranted,  to  remain  in  common. 

"All  the  beds  of  the  bays,  rivers,  creeks,  and  the  shores  of 
the  sea  within  the  jurisdiction  of  this  Commonwealth,  and  not 
conveyed  by  special  grant  or  compact,  according  to  law,  shall 
continue  and  remain  the  property  of  the  commonwealth  of 
Virginia,  and  may  be  used  as  a  common  by  all  the  people  of 
the  State  for  the  purpose  of  fishing  and  fowling,  and  of  taking 
and  catching  oysters  and  other  shellfish,  subject  to  the  provi- 
sions of  chapters  one  hundred  and  thirty,  and  any  future  laws 
that  may  be  passed  by  the  General  Assembly;  and  no  grant 
shall  hereafter  be  issued  by  the  Register  of  the  Land  Office  to 
pass  any  estate  or  interest  of  the  Commonwealth  in  any 
natural  oyster  bed,  rock,  or  shoal,  whether  the  said  bed,  rock, 
or  shoal  shall  ebb  bare  or  not." 

Cases  construing  Section  3573  are: 

"Nature  of  Section. — In  Taylor  v.  Com.,  102  Va.  759,  764, 
47  S.  E.  875,  the  court  held  that  this  section  is  merely  declara- 
tory of  existing  law  as  commonly  received  and  understood,  and 
is  not  a  mere  arbitrary  assumption  of  right  by  the  State. 
Meredith  v.  Triple  Island  Gunning  Club,  113  Va.  80,  73  S.  E. 
721 ;  Newport  News,  etc..  Dry  Dock  Co.  v.  Jones,  105  Va.  503, 
54  S.  E.  314. 

"In  the  dissenting  opinion  of  Darling  v.  Newport  News,  123 
Va.  14,  28,  96  S.  E.  307,  it  was  stated  that  this  section  is  de- 
claratory of  the  common  law  rights  of  sovereignty  of  the 
Commonwealth  of  Virginia.  Citing  Taylor  v.  Com.,  102  Va. 
759,  47  S.  E.  875,  102  Am.  St.  Rep.  865. 

"Remedy  for  Violation.  In  Meredith  v.  Triple  Island  Gun- 
ning Club,  113  Va.  80,  83,  73  S.  E.  721,  it  was  held  that  the 
rights  conferred  by  this  section  are  protected  by  laws  which 
denounce  the  ofifenses  and  prescribe  penalties  for  their  viola- 
tion, and  a  court  of  equity  has  no  jurisdiction  to  prevent  the 
violation  of  such  laws  by  injunction. 

"Rights  of  Riparian  Owners.  Under  sections  3573,  3574, 
the  beds  and  waters  of  the  Chesapeake  Bay  below  low  water 
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mark,  furnish  a  free  and  common  right  of  fishery,  subject  to 
state  control,  for  all  the  people  of  the  Commonwealth ;  and  a 
riparian  owner,  in  the  absence  of  any  specific  grant  of  exclusive 
right  of  fishery,  can  only  share  in  the  general  privilege.  Cape 
Henry  Syndicate  v.  Whitehead,  11  Va.  L.  Reg.  131,  reversed 
on  other  grounds  in  Whitehead  v.  Cape  Henry  Syndicate,  105 
Va.  463,  54  S.  E.  306. 

"A  grant  from  the  Commonwealth  of  riparian  land  with  its 
'rights,  easements,  privileges  and  appurtenances'  does  not  de- 
tract from  the  common  right  of  fishery,  nor  add  to  the  ri- 
parian ovvTier's  rights,  in  water  below  low  water  mark.  Cape 
Henry  Syndicate  v.  Whitehead,  11  Va.  L.  Reg.  131,  reversed 
on  other  grounds  in  Whitehead  v.  Cape  Henry  Syndicate,  105 
Va.  463,  54  S.  E.  306. 

"Title  to  Water  Beds.  In  Norfolk  City  v.  Cooke,  27  Gratt. 
(68  Va.)  430,  it  was  held  that  a  patent  for  land  constituting  a 
part  of  the  bed  of  a  navigable  river,  conveys  no  title  to  it. 
See  also.  Home  v.  Richards,  4  Call  (8  Va.)  441-449;  Mead 
V.  Haynes,  3  Rand.  (24  Va.)  33-36;  French  v.  Bankhead,  11 
Gratt.  (52  Va.)   136,  169. 

"In  Westchester  Fire  Ins.  Co.  v.  Ocean  View,  etc.,  Co.,  106 
Va.  633,  641,  56  S.  E.  584,  it  was  held  that  where  an  insured 
structure  stands  on  the  bed  of  a  bay  declared  by  this  section 
to  be  the  property  of  the  State,  the  insurance  company,  on  a 
demurrer  to  the  evidence  by  it  must  be  held  to  a  knowledge 
of  the  true  situation,  and  is  estopped  to  set  up  a  breach  of  the 
condition  of  the  policy  as  to  title,  as  a  defense  to  a  recovery 
for  the  loss  sustained. 

"Same—Oyster  Beds.  In  McCandlish  v.  Com.,  76  Va.  1002, 
it  was  held  that  oyster  beds  belong  to  the  Commonwealth  and 
are  common  to  all  her  citizen's,  subject  to  certain  restrictions 
as  to  the  mode  of  taking  them. 

"Right  of  Fowling.  Under  section  2068  and  in  view  of 
sec.  3573  an  owner  of  land,  upon  nontidal  navigable  waters  of 
a  bay,  has  no  exclusive  right  of  fowling  on  its  waters  below 
low  water  mark,  or  the  mark  during  the  dry  season,  as  such 
waters  may  be  used  in  common.  Schermerhorn  v.  Dozier  (C. 
C.  A.),  251  Fed.  839. 

"Pollution  by  Sewerage.  In  Hampton  v.  Watson,  119  Va. 
95,  89  S.  E.  81,  it  was  held  that  a  municipal  corporation  situ- 
ated on  an  arm  of  the  sea,  adjacent  to  tidal  waters,  has  the 
right  to  use  such  waters  for  the  purpose  of  carrying  off  its 
refuse  and  sewage  to  the  sea,  so  long  as  such  use  does  not 
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create  a  public  nuisance,  and  any  injury  occasioned  thereby 
to  private  oyster  beds  in  damnum  absque  injuria. 

"Miscellaneous  References.  Cited  in  Whitehead  v.  Cape 
Henry  Syndicate,  105  Va.  463,  467,  54  S.  E.  306;  Commission 
V.  Hampton  Roads  Oyster  Packers,  etc.,  Ass'n,  109  Va.  565, 
584,  64  S.  E.  1041. 

"As  to  assignments  of  oyster  planting  grounds  in  public 
navigable  waters,  see  sec.  3223,  et  seq.,  and  notes ;  Va.  Const., 
sec.  175. 

"For  comprehensive  treatment  as  to  the  rights  of  private 
ownership  in  public  waters,  see  Navigable  Waters,  4  Cum. 
Dig.  926,  et  seq;  10  Enc.  Dig.  342,  et  seq;  Waters  and  Water- 
courses, 6  Cum.  Dig.  497,  et  seq;  13  Enc.  Dig.  678,  et  seq." 

Chapters  127,  128  and  130,  to  which,  by  its  terms,  Section 
3573  is  subject,  are  in  reference  to  fishing  (Chapter  127),  oys- 
ters and  other  shell  fish  (128)  and  hunting  (130). 

In  connection  with  Section  3573  should  be  read  Sections 
3574,  3575,  3576,  3577,  3578,  3579,  3580,  3581,  which,  with 
references  to  decisions  construing  them,  are  as  follows : 

"Section  3574.  Rights  and  privileges  of  owners  to  extend 
to  low  water  mark. 

"Subject  to  the  provisions  of  the  preceding  section,  the 
limits  or  bounds  of  the  several  tracts  of  land  lying  on  the 
said  bays,  rivers,  creeks,  and  shores,  and  the  rights  and  privi- 
leges of  the  owners  of  such  lands,  shall  extend  to  low  water 
mark,  but  no  farther,  unless  where  a  creek  or  river,  or  some 
part  thereof,  is  comprised  within  the  limits  of  a  lawful  survey. 
(Code  1887,  Sec.  1339.) 

"Low  Water  Mark — Definition.  As  used  in  this  section,  the 
term  'low-water  mark'  means  ordinary  low  water,  not  spring- 
tide or  neap-tide,  but  normal,  natural,  usual,  customary  or 
ordinary  low  water,  uninfluenced  by  special  seasons,  winds  or 
other  circumstances.  Scott  v.  Doughty,  124  Va.  358,  97  S.  E. 
802. 

"Same — As  Boundary.  In  Taylor  v.  Com.,  102  Va.  759, 
764,  47  S.  E.  875,  the  court  held  that  while  at  common  law  the 
title  of  the  owner  of  land  bounded  by  a  tidal  stream  extended 
only  to  high  water  mark,  such  owner  had  under  this  section  a 
fee  simple  title  to  low  water  mark.  See  also  note  to  this  case 
in  10  Va.  L.  Reg.  234,  235. 

"A  conveyance  of  riparian  lands  by  metes  and  bounds,  which 
on  the  river  side  are  substantially  coincident  with  high  water 
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mark,  carries,  under  this  section,  all  the  right  of  the  grantor  to 
the  strip  lying  between  high  and  low  water  mark,  McDonald  v. 
Whitehurst  (C.  C.)  47  Fed.  757. 

"Course  of  Boundary  at  Low  Water  Mark.  In  Groner  v. 
Foster,  94  Va.  650,  657,  27  S.  E.  493,  it  is  held  that  the  limits 
or  'boundaries  of  the  lands  being  extended  by  the  law  down 
to  low  water  mark,  it  necessarily  follows,  in  the  absence  of  any 
direction  in  this  section  to  the  contrary,  that  they  must  be 
extended  in  the  same  direction  that  they  reach  ordinary  high 
water  mark.  To  extend  a  limit  or  bound  is  to  extend  a  line, 
and  to  extend  a  line  is  to  carry  it  forward,  to  prolong  it,  and 
to  prolong  it  means  primarily  to  continue  it  in  the  same 
direction. 

"If  the  division  line  between  the  uplands  of  two  co-termi- 
nous  owners  is  a  straight  line  for  some  distance  before  it 
reaches  high  water  mark,  then  the  law  continues  such  line  in 
the  same  course  to  low  water  mark,  and  the  burden  is  upon 
the  party  asserting  it  to  prove  that  the  course  of  such  line  has 
been  changed  below  high  water  mark.  Whealton  v.  Doughty, 
116  Va.  566,  82  S.  E.  94. 

"In  Whealton  v.  Doughty,  112  Va.  649,  72  S.  E.  112, 
it  was  held,  under  this  section,  that  the  limits  of  a  marsh 
lying  below  high  tide,  to  which  the  owner  of  the  shore  land 
is  entitled,  do  not  stop  with  a  'gut'  or  channel  which  runs  from 
a  bay  up  across  the  marsh,  in  a  direction  more  or  less  parallel 
with  the  shore,  if  such  channel  ebbs  dry  at  ordinary  low  water 
mark,  but  the  part  of  the  marsh  to  which  he  is  entitled  extends 
across  such  channel  at  ordinary  low  tide. 

The  port  warden's  line,  as  defined  by  the  persons  invested 
with  power  to  establish  it,  is  binding  upon  the  courts  in  appor- 
tioning the  water  front  amongst  the  parties  entitled  thereto. 
Groner  v.  Foster,  94  Va.  650,  27  S.  E.  493 ;  Waverly  Water- 
Front,  etc.,  Co.  v.  White,  97  Va.  176,  33  S.  E.  534. 

"Miscellaneous  references.  Cited  in  Whitehead  v.  Cape 
Henry  Syndicate,  105  Va.  463,  467;  54  S.  E.  306._ 

"For  other  cases  as  to  boundaries  of  owners  in  adjoining 
waters,  see  Boundaries,  1  Cum.  Dig.  761,  2  Enc.  Dig.  590,  et 
seq;  Navigable  Waters,  4  Cum.  Dig.  927,  et  seq;  10  Enc.  Dig. 
344,  et  seq. 

"Section  3575.  How  water  courses  between  counties  are 
cleared  of  obstructions. 

"The  circuit  court  of  any  county  which  is  divided  by  a 
water  course  from  another  county  or  through  any  part  of  which 
a  water  course  passes  may,  by  itself,  or  in  conjunction  with  the 
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circuit  court  or  circuit  courts  of  any  other  county  or  counties, 
contract  with  any  person  or  laborers  to  be  hired  to  clear  such 
water  course  of  obstructions  in  such  manner  and  to  such  extent 
as  may  seem  to  it  proper,  and  there  shall  be  charged  on  any 
county  whatever  sum  the  court  thereof  may  agree  to  pay  for 
such  purpose.  But  to  any  proceeding  under  this  section,  sec- 
tions nineteen  hundred  and  ninety  and  nineteen  hundred  and 
ninety-one  shall  be  applicable  in  like  manner  as  to  a  pro- 
ceeding for  keeping  in  order  a  road.  (Code  1887,  Sec.  1340; 
1902-3-4,  p.  987.) 

"Section  3576.     Right  of  navigation  preserved. 

"Whatever  power  is  reserved  to  the  General  Assembly  by 
any  act  heretofore  passed,  to  abate  or  remove  any  dam  or  other 
works  in  a  water  course,  or  improve  its  navigation,  shall  con- 
tinue in  full  force.  And  in  no  case  shall  the  right  of  the  State, 
or  of  any  company  incorporated  for  opening,  improving,  or 
extending  the  navigation  of  any  water  course,  to  preference  in 
the  use  of  the  water  flowing  therein  for  the  purposes  of  such 
navigation,  be  affected  by  any  order  of  court,  which,  since  the 
first  day  of  April,  eighteen  hundred  and  sixteen,  has  been 
made,  or  hereafter  may  be  made,  granting  leave  to  any  person 
to  erect  a  dam  or  other  obstruction  across  or  in  such  water 
course. 

"Section  3577.  Limitation  on  power  of  courts  to  grant 
leave  to  erect  dams. 

"Where  a  water  course  is  navigable,  or  by  law  declared  a 
public  highway,  no  court  shall  grant  leave  to  any  person  to 
erect  in  that  part  of  it,  any  dam  which  will  obstruct  ordinary 
navigation  or  the  passage  of  fish.  And  where  any  law  has 
been  or  shall  be  enacted,  for  opening,  improving,  or  extending 
the  navigation  of  a  water  course,  no  court  shall,  while  such 
law  is  in  force,  grant  leave  to  any  person  to  erect  any  dam  or 
other  obstruction  across,  or  in  such  water  course,  which  will 
in  any  way  interfere  with  the  navigation  thereof,  without  the 
consent  of  the  company  incorporated  to  open,  improve,  or  ex- 
tend such  navigation,  or  express  authority  of  law.  Any  such 
dam  shall,  notwithstanding  it  may  be  built  under  such  leave, 
be  deemed  a  nuisance  and  may  be  treated  as  such,  or  such 
company  or  the  State  may  make  a  lock  or  locks  in  such  dam 
for  the  passage  of  vessels  and  boats,  without  being  required 
to  make  any  compensation  therefor, 

"Section  3578.  Construction  of  two  preceding  sections ;  how 
owner  of  mill  compelled  to  keep  dam  so  as  not  to  obstruct 
navigation. 
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"The  two  preceding  sections  shall  not  be  construed  to  give 
any  greater  or  other  right  to  any  person  who  has  erected  or 
may  erect  any  dam  or  other  obstruction  across  or  in  any  water 
course,  than  such  person  would  have  had  if  the  said  sections 
had  not  been  enacted,  and  where  the  owner  of  a  mill  fails  to 
keep  in  order  his  dam,  or  fails  to  build  or  keep  in  order  such 
lock  and  sluices  as  any  act  of  assembly  or  order  of  court  re- 
quires him  to  build  or  keep  in  order  at  his  own  cost,  and  by 
reason  thereof  the  navigation  of  the  water  course  is  impeded, 
or  injury  donel  to  the  works  of  any  navigation  company,  such 
company  or  the  attorney  for  the  Commonwealth  in  the  county 
wherein  the  dam  is,  may  give  him  notice  in  writing  to  do  what 
he  is  so  required  to  do,  or  that  it  will  be  done  by  others  at  his 
expense.  At  the  end  of  six  months  from  the  time  of  such  no- 
tice, the  company  or  the  county  may  have  the  work  done,  and 
recover  the  cost  thereof  from  the  owner,  unless,  before  such 
recovery,  he  surrender  to  the  company,  or  to  the  State,  all 
his  right  and  interest  in  the  dam. 

"Section  3579.  Saw-logs  floated  in  Louisa  river  to  be 
branded. 

"Any  person  rafting  or  floating  sawlogs  in  Louisa  river,  or 
any  of  its  tributaries,  in  the  county  of  Buchanan,  shall  mark 
or  brand  the  same,  so  that  the  ownership  thereof  may  be 
identified ;  and  any  person  who  shall  catch '  and  securely  tie 
up  any  such  log  while  floating  in  said  river  in  said  county, 
below  the  mouth  of  Big  Prattor  creek,  shall  be  entitled  to 
demand  and  receive  from  the  owner  fifty  cents  for  each  walnut 
log,  and  twenty-five  cents  for  each  poplar  or  other  kind  of 
log,  so  caught  and  secured,  upon  payment  of  which  sum  within 
ten  days  thereafter,  the  owner  shall  be  entitled  to  said  log 
or  logs. 

"Section  3580.     Brand  to  be  recorded. 

"Every  person  rafting  or  floating  logs  in  said  river  shall  have 
his  brand  or  mark  recorded  in  the  office  of  the  county  clerk,  in 
a  book  kept  by  the  clerk  for  the  purpose.  The  certificate  of 
such  clerk  shall  be  prima  facie  evidence  of  such  brand  or  mark. 
The  clerk  shall  be  entitled  to  a  fee  of  twenty-five  cents  for  re- 
cording the  same  and  twenty-five  cents  for  a  copy  thereof. 

"Section  3581.     Penalty  for  injury  to  brand. 

"If  any  person  alter,  cut  out,  or  erase  the  mark  or  brand 
on  any  such  logs  or  timber,  he  shall  forfeit  to  the  owner 
thereof  twenty-five  dollars,  and  shall  moreover  be  deemed 
guilty  of  a  misdemeanor." 
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Again  we  emphasize  the  change  in  phraseology  indicated  in 
the  development  of  Virginia  Statutory  Law  in  reference  to  the 
rivers  and  streams  of  the  State,  and  their  banks,  beds  and 
shores.  In  our  treatment  of  "High  Water — Low  Water",  we 
referred  to  and  quoted  at  length  from  the  case  of  Garrison  v. 
Hall,  75  Va.  150,  construing  the  Act  of  1780,  in  which  Judge 
Anderson,  in  construing  the  phrase  "all  unappropriated  lands 
on  the  Bay  of  Chesapeake,  the  sea  shore,  or  on  the  shores  of 
any  river  or  creek  in  the  eastern  part  of  this  Commonwealth" , 
etc.,  held  that  this  meant  "the  navigable  waters  and  the  soil 
under  them"  which  would  include  "the  space  between  high 
water  and  low  water  marks",  and  since  the  purpose  of  the 
reservation  was  to  reserve  to  the  people  the  privilege  of  fishing 
(later,  fowling  and  hunting  also),  the  reservation  "would 
necessarily  include  the  lands  bordering  on  the  shores  which 
were  necessary  for  the  enjoyment  of  the  privilege.  And  so  we 
construe  the  legislation  on  the  subject". 

In  this  case  some  1404  acres  of  this  public  land  were  definite- 
ly located.  Other  areas  might  be  located,  and  reference  to  them 
is  made  more  at  length  in  the  chapter  on  Common  or  Public 
Lands  herein. 

With  these  differences  in  both  public  and  private  rights  be- 
tween the  Eastern  Parts  or  Waters  and  the  Western  Parts,  or 
Waters,  it  is  highly  important  that  the  line  of  division  or  de- 
marcation be  ascertained.  This  we  endeavor  to  do  in  a  suc- 
ceeding chapter. 


CHAPTER  NINE 

Public  or  Common  Lands 

IT  N  pursuance  of  a  request  which  cannot  be  denied,  such  data 
^  as  we  have  run  across  in  reference  to  the  Public  or  Com- 
mon Lands  is  incorporated  in  this  chapter.  Such  lands  will 
hereafter  be  referred  to  as  Common  Lands,  since  that  title 
seems  to  have  been  more  generally  used,  and  is  more  nearly 
descriptive,  we  believe,  of  the  origin  and  the  original  purpose 
of  these  lands,  though,  in  years  following  the  inception  of  such 
Common  Lands,  their  original  purpose  seems  to  have  been 
forgotten  or  overlooked. 

Elsewhere  we  have  referred  to  what  has  often  been  called 
the  original,  or  first  law,  exempting  from  patent  these  Com- 
mon Lands,  that  is  the  act  of  May,  1780,  (10  Hening  226), 
the  purpose  of  which,  as  recited  in  the  title  to  the  act,  was  to 
secure  to  the  public  certain  lands  heretofore  held  as  common. 
It  is  to  be  regretted  that  the  draftsman  of  that  act  did  not 
more  specifically  enumerate,  define  or  locate  those  lands  and 
render  for  the  twentieth  century  student  a  valuable  service ;  for 
now  nothing  seems  more  uncertain  than  the  location,  or  identity, 
of  those  "certain"  lands  which  before  1780  were,  or  had  been, 
held  as  Common.  The  fact  that  these  lands  are  on  the  "East- 
ern Waters"  and  other  similar  lands  are  on  the  "Western 
Waters"  would,  it  seems,  render  appropriate  the  inclusion  of 
a  discussion  of  them  in  this  volume  dealing  with  the  Waters 
of  the  Stgte. 

This  early  act  of  1780,  in  the  fourth  year  of  the  Common- 
wealth, recites  that  certain  unappropriuted  lands  on  the  bay, 
sea,  and  river  shores,  in  the  eastern  parts  of  this  Common- 
wealth have  been  heretofore  reserved  as  common  to  all  the 
citizens  thereof,  and  provides  that  the  same,  which  liave  re- 
mained ungrantcd  by  the  former  government  shall  be  excepted 
out  of  the  operation  of  the  Land  Office  Act,  and  that  no  grant 
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issued  for  the  same  shall  be  valid  or  effectual  in  law,  to  pass 
any  estate  or  interest  therein.     (See  page  158.) 

This  is  substantially  the  law  today,  as  found  in  Code  of 
Virginia  1924,  sections  459,  3573-8. 

Section  3574,  by  its  terms,  designate  as  a  common,  which 
may  be  used  by  all  the  people  of  the  State  for  the  purpose  of 
fishing,  fowling  and  of  taking  and  catching  oysters  and  other 
shellfish,  "all  the  beds  of  the  bays,  rivers,  creeks,  and  the 
shores  of  the  sea  within  the  jurisdiction  of  this  Common- 
wealth and  not  conveyed  by  special  grant  or  compact  accord- 
ing to  law". 

The  early  phrase  "un-appropriated  lands  on  the  bay,  sea  and 
river  shores"  has  now  become  "the  beds  of  the  bays,  rivers, 
creeks  and  the  shores  of  the  sea". 

This  difference  in  phraseology  was  brought  about  in  the  re- 
vision which  resulted  in  the  Code  of  1849. 

Judge  Anderson  in  Garrison  v.  Hall,  75  Va.  150,  161,  dis- 
cusses this  change  and  says : 

''They  (the  revisors)  regarded  the  rights  so  reserved  (in  the 
Act  of  1780)  as  aquatic,  rather  than  land  rights.  In  their 
report  to  the  legislature  they  placed  them  under  the  caption 
of  'water  courses'.  And  in  the  table  of  contents  which  they 
prefixed  to  the  chapter,  as  they  were  authorized  to  do  by  the 
law  of  their  appointment,  they  specify,  1st.  'The  shores  of 
the  bay  and  seas  and  beds  of  rivers  ungranted,  to  remain  in 
common'.  And  section  1,  as  embraced  in  their  report  under 
the  above  caption,  retains  the  act  of  1780,  as  modified  by  the 
act  of  1802,  and  adds  that  'any  of  the  people  of  this  State  may 
fish,  fowl  and  hunt  on  the  said  shores  and  beds'.  As  the  said 
revisors  were  not  authorized  to  propose  new  laws,  though  they 
were  the  discontinuance  of  such  as  were  not  useful  and  proper, 
but  to  collate  the  different  statutes  on  the  same  subject  and 
reduce  them  to  one,  to  strip  the  statutes  then  in  force  of  use- 
less verbiage,  and  to  abbreviate  them  as  far  as  consistent  with 
perspicuity,  without  altering  their  sense,  they  must  have  con- 
strued the  reservation  made  by  said  acts  to  be  only  of  such 
lands  as  constituted  the  shores  of  the  bay  and  the  sea,  and 
the  shores  and  beds  of  the  creeks,  as  had  been  used  as  a 
common  by  the  people  of  the  State  for  fishing,  fowling  and 
hunting,  which  would,  of  course,  embrace  the  lands  bordering 
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on  the  shore,  which  were  necessary  for  the  enjoyment  of  these 
privileges.  Such  was  evidently  the  construction  of  the  re- 
visors,  and  their  report  was  adopted  by  the  legislature ;  so 
that  such  must  also  be  regarded  as  the  legislative  construction." 

The  uncertainty  in  reference  to  these  "certain"  unappro- 
priated lands  still  attends  the  subject. 

Judge  Allen  in  French  v.  Bankhead,  11  Grat.  (52  Va.)  136, 
says: 

"There  were  certain  lands  in  the  eastern  part  of  the  state 
which,  by  the  acts  of  the  agents  of  the  crown  or  common- 
wealth *  *  *  Yi^^  been  set  apart  and  appropriated  to  pub- 
lic purposes.  It  does  not  appear  that  any  specific  grant  or 
special  act  passed  for  such  appropriation.  They  seem  to  have 
been  dedicated  to  the  public  use,  by  being  so  used  and  enjoyed. 
When  referred  to  in  the  laws,  they  are  designated  as  public 
lands,  and  a  specific  mode  of  disposition  was  prescribed.  Thus 
the  act  of  May  1784,  2  Rev.  Code  of  1819,  p.  414,  directed 
that  all  public  lands  and  other  public  property  in  or  near  the 
city  of  Richmond,  except  so  much  thereof  as  should  be  set 
apart  by  the  executive  for  the  use  of  the  government,  should 
be  sold  by  certain  commissioners  named  in  the  act.  By  another 
act,  passed  May  1784,  2  Rev.  Code  415,  all  the  public  lands 
in  this  commonwealth,  except  those  thereafter  mentioned,  were 
directed  to  be  sold  by  commissioners  named  in  the  act.  By 
the  3d  section,  certain  of  those  lands  in  and  near  Williamsburg 
and  in  James  City  were  transferred  to  and  vested  in  the  presi- 
dent and  professors  of  William  and  Mary  university  forever. 
By  the  4th  section,  the  commissioners  were  empowered  to  sell 
the  lands  commonly  called  Gosport,  except  such  part  as  in 
their  opinion  may  be  necessary  for  the  use  of  the  public.  In 
October,  1784,  2  Rev.  Code  419,  another  act  passed  in  relation 
to  the  disposition  of  the  public  lands  called  and  known  by  the 
name  of  Gosport,  and  authorizing  the  commissioners  to  convey 
to  purchasers  thereof  an  estate  in  fee  simple.  In  October, 
1785,  2  Rev.  Code  423,  an  act  entitled  'an  act  for  the  sale  of 
certain  public  lands',  was  passed,  by  which  it  was  enacted  'that 
the  public  lands  in  the  counties  of  York  and  Elizabeth  City, 
except  a  point  of  land  in  the  last  mentioned  county,  called 
Point  Comfort,  should  be  vested  in  certain  commissioners  by 
name,  who  were  empowered  to  sell  and  convey  the  same  to 
purchasers.' 
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"All  these  acts  were  passed  after  the  general  land  law  of 
May,  1779,  throwing  open  the  waste  and  unappropriated  lands 
within  the  territory  of  this  commonwealth  to  entry,  survey  and 
patent  by  all  adventurers.  Yet  it  is  manifest  that  the  legis- 
lature did  not  suppose  that  lands  set  apart  for  public  purposes, 
or  the  public  lands  were  embraced  under  the  designation  of 
waste  and  unappropriated  lands.  Special  acts  were  passed  for 
the  sale  of  these  public  lands  by  commissioners,  and  the  title 
of  the  state  passed  not  by  patent  but  by  a  conveyance  of  the 
commissioners  specially  authorized  to  execute  deeds.  The  act 
last  mentioned  shows  that  the  point  of  land  in  Elizabeth  City 
county,  called  Point  Comfort,  was  so  held,  not  as  waste  and 
unappropriated  land,  liable  to  entry  under  a  land  warrant,  but 
as  public  land,  the  title  to  which  had  vested  in  the  common- 
wealth for  special  purposes.  By  the  act  of  January  2d,  1798, 
1  Rev.  Code  1819,  p.  48,  the  governor  was  authorized  by  deed 
to  convey  to  the  United  States  all  interest  in  and  right  and  title 
to,  as  well  as  all  the  jurisdiction  which  the  commonwealth  pos- 
sessed over,  so  much  of  the  public  lands  not  exceeding  two 
acres,  situate  in  Elizabeth  City,  at  a  place  commonly  called 
Point  Comfort,  as  should  be  sufficient  to  erect  a  light-house. 
Here  again  the  land  is  treated  as  public  land  belonging  to  the 
commonwealth,  the  title  to  which  was  to  be  transferred  by 
deed.  A  proviso  in  this  law  continued  to  the  citizens  of  the 
commonwealth  the  privilege  they  then  enjoyed  of  hauling  their 
seines  on  the  shores  of  said  land.  And  by  the  act  of  cession 
the  commonwealth  authorized  the  governor  to  transfer  by  deed 
her  right  and  title  as  well  as  the  jurisdiction  she  possessed  over 
the  lands  and  shoal  at  Old  Point  Comfort  and  the  Rip  Raps. 
As  a  general  rule,  all  lands  which  had  never  before  been  pat- 
ented are  to  be  considered  as  waste  and  unappropriated,  and 
are  liable  to  location  by  any  holder  of  a  treasury  warrant. 
But  as  the  crown  first  and  the  commonwealth  afterwards  owned 
all  the  public  domain,  it  was  competent  for  either  to  set  apart 
a  portion  thereof  for  specific  purposes.  The  early  proceedings 
of  the  colonial  legislature  show  that  this  point  of  land  was  so 
set  apart ;  and  from  the  fact  that  no  attempt  appears  to  have 
been  made  to  take  it  up  as  waste  land  until  recently,  it  would 
seem  that  the  public  right  was  universally  acknowledged.  The 
laws  passed  since  the  act  of  May,  1779,  recognize  the  existence 
of  such  public  lands,  provide  for  a  specific  mode  of  disposition, 
treat  this  as  a  portion  of  such  public  lands,  and  reserve  it  from 
sale,  and  the  acts  of  1798  and  1821  treat  it  as  public  property 
of  the  state,  when  about  to  cede  portions  of  it  to  the  United 
States. 
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"These  various  acts  amount  to  a  complete  appropriation  to 
the  pubHc  use  of  the  lands  at  Old  Point  Comfort,  held  by  the 
commonwealth,  and  excepted  from  the  sale  of  other  public 
lands  by  the  act  of  1785,  and  withdrew  them  from  the  mass 
of  waste  and  unappropriated  lands.  They  were  not  liable  to 
entry,  survey  and  patent  as  such;  and  the  patent  therefore 
passed  no  title  whatever.  The  act  of  March  31st,  1851,  Sess. 
Acts,  p.  33,  protecting  the  magazine  at  West  ham  and  any  stone 
quarry  now  worked  by  the  state  from  grant,  cannot  be  so 
construed  as  to  subject  all  other  lands  owned  by  the  state,  and 
held  for  specific  purposes,  to  location  as  waste  and  unappropri- 
ated :  It  may  confer  the  immunity  of  public  lands  upon  the 
property  therein  mentioned  if  it  was  waste  and  unappropri- 
ated before  the  act." 

A  hundred  and  seventy-one  years  had  elapsed  between  the 
time  of  the  first  settlement  at  Jamestown  and  the  passage  of 
the  Act  of  1780.  Men  in  the  Assembly  of  1780  might  not 
have  been  fully  conversant  with  the  records  and  recorded  acts 
of  the  early  settlements,  since  such  records,  if  then  existent, 
were  in  England,  where  they  originated,  and  not  in  the  Colony 
where,  so  far  as  we  now  know,  no  place  for  their  reception 
or  preservation  was  ever  provided.  These  men,  however, 
doubtless  did  know  the  early  history  of  the  Colony,  which  had 
largely  come  down  to  them  by  tradition  from  their  ancestors, 
the  early  settlers.  They  knew  that  there  had  been  Public 
Lands,  or  Commons,  reserved  to  all  the  citizens  of  the  Colony, 
and  doubtless  many  of  these  men  of  1780,  at  times  in  their 
youth  and  manhood,  had  fished,  hunted,  and  fowled  on  these 
Commons  without  let  or  hindrance  from  anyone;  and  it  was 
to  preserve  these  Commons  for  their  posterity  that  they  passed 
the  Act  of  1780. 

What  were  these  Commons,  and  where  were  they? 

This  question  might  be  answered  if  one  had  access  to  the 
public  archives  of  Spain,  and  the  time,  patience  and  ability  to 
locate  and  decipher  material  there  to  be  found. 

It  is  to  be  borne  in  mind  that  America  was  discovered  in  1492 
and  that  the  first  permanent  English  settlement  in  America 
was  made  on  Jamestown  Island,  in  the  James  River,  in  what  is 
now  James  City  County,  Virginia,  U.  S.  A.,  on  the  13th  day 
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of  May,  1607.  Much  had  transpired  in  Europe  between  1492 
and  1607.  The  Pope  had  given  the  Northern  Hemisphere  in 
America  to  Spain,  and  the  Southern  Hemisphere  to  Portugal. 
Thomas  Cromwell  had  finished  his  work  (1529-1540)  ;  the 
religious  changes  in  England  had  thrown  an  almost  sacred 
character  over  the  "majesty"  of  the  King.  Henry  was  the 
Head  of  the  Church  in  England.  The  Reformation  was  begun 
and  accomplished  (1540-1603).  A  parliamentary  statute  de- 
fined the  very  faith  and  religion  of  England.  The  Protestant 
Revolution  of  1540-1553  had  been  succeeded  by  the  Catholic 
Reaction  of  1553-1558,  and  this  in  turn  had  given  away  to  the 
England  of  Elizabeth,  who  came  to  the  Throne  at  a  time  when 
the  fortunes  of  England  had  sunk  to  the  lowest  ebb.  "If  God 
start  not  forth  to  the  helm",  wrote  the  Council  in  an  appeal  to 
the  country,  "we  be  at  the  point  of  greatest  misery  that  can 
happen  to  any  people  which  is  to  become  thrall  to  a  foreign 
nation".  Elizabeth's  accession  was  at  once  followed  by  a  close 
of  the  religious  persecution;  she  firmly  asserted  her  father's 
claim  of  supremacy  over  the  clergy  and  her  own  title  to  the 
throne. 

Her  conflict  with  Mary  Stuart  (1561-1567)  was  succeeded 
by  her  troubles  with  Papacy  (1567-1576),  and  her  refusal  to 
own  the  Council  of  Trent  revealed  the  real  meaning  of  her 
attitude,  which  provoked  the  trouble  with  Philip  of  Spain 
(1582-1593),  and  brought  the  Armada  ofif  the  Lizard,  causing 
the  English  beacons  to  flare  out  their  alarm  along  the  coast. 

The  world  was  in  a  gigantic  conflict  between  the  traditions 
of  the  past  and  a  faith  that  rejected  the  traditions  of  the  past, 
and  in  this  conflict  England  was  ranging  herself,  not  on  the 
side  of  the  old  belief  but  of  the  new.  The  Protestant  party 
was  in  the  minority  but  this  minority  was  young,  vigorous  and 
active.  In  her  moment  of  peril  Elizabeth  was  driven  on  Prot- 
estant support,  which  was  purchased  by  the  Test  Act,  which 
excluded  every  zealous  Catholic  from  all  share  in  the  govern- 
ment or  administration  of  the  realm.  In  this  welter  of  dogma 
and  strife,  court  intrigue  and  assassination,  small  wonder  was 
it  that  the  human  mind  was  in  a  foment,  and  happily  for  the 
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nationalism  of  England,  influences  were  forming  which  pro- 
duced the  England  of  Shakespeare  (1593-1603). 

The  period  from  1492  to  1607  was  one  of  great  social  and 
political  unrest.  The  immediately  preceding  period  was  one  of 
fixed  institutions,  blind  faith,  and  the  acceptance  of  authority. 

At  the  time  when  Columbus  discovered  America,  men  were 
awakening  to  the  fact  that  government  had  become  corrupt 
and  tyrannical,  and  social  relations  unjust  and  immoral.  Uto- 
pias have  generally  made  their  appearance  during  such  periods 
of  great  social  and  political  unrest. 

More's  Utopia  (1516)  presented  the  lofty  ideals  of  the 
Oxford  reformers.  Vives,  a  versatile  Catholic  humanist,  in 
1531  erected  in  his  De  Corrupiis  Artihus  and  De  Tradendis 
Disciplinii  an  ideal  academy,  a  Utopia  founded  on  the  highest 
educational,  scientific  and  moral  considerations.  Doni,  in  Italy, 
in  /  Mundi  Celesti,  terrestri,  et  infernali,  1552-3,  satirizes  in 
Utopian  form  the  vices  of  his  native  land.  Campanella  of 
Calabria,  began  his  Civetas  Solis  in  1602.  Bacon,  in  England, 
was  writing  his  New  Atlantis  and  Joseph  Hall  of  Norwich,  in 
England,  under  the  pseudonym,  Mercurius  Britannicus,  pub- 
lished in  1605  his  moral  satire,  Mundus  Alter  et  Idem. 

The  human  mind  seemed  ripe  for  the  dreams  of  Utopia  and 
the  principles  of  Communism.  The  destruction  of  the  Ar- 
mada, the  treaty  of  peace  between  Spain  and  England,  signed 
by  Philip  III  on  June  25,  1605,  and  the  decline  of  the  sea 
power  of  Philip,  left  the  English  free  to  turn  their  attention  to 
the  new  world  beyond  the  Atlantic. 

James,  by  the  grace  of  God,  King  of  England,  Scotland, 
France,  and  Ireland,  Defender  of  the  Faith,  etc.,  was  upon  the 
throne,  and  in  the  fourth  year  of  his  reign,  under  date  of  April 
10,  1606,  granted  the  Letters  Patent,  constituting  the  first 
Charter  for  Anglican  settlement  and  colonization  in  the  New 
World. 

Thirteen  months  were  occupied  in  preparation,  and  elapsed 
before  the  Sarah  Constant,  the  Goodspecd  and  the  Discovery 
landed  at  Jamestown  and  prepared  the  way  for  the  future 
colonization  of  America.    And,  right  at  this  point,  the  veil  of 
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mystery,  or  secrecy,  descended  over  the  official  records  of  the 
activities  of  the  London  Company,  more  than  likely,  it  is 
thought,  to  prevent  the  enemies  of  Anglican  and  Protestant 
colonization  from  becoming  aware  of  its  plans  and  purposes 
and,  consequently,  from  taking  steps,  or  making  efforts,  to 
thwart  these  plans,  or  defeat  these  purposes. 

The  fundamental  documents  of  the  Company  were  those  by 
virtue  of  which  it  had  its  legal  formation  and  consisted  of  the 
charters,  or  Letter  Patent  and  Orders  in  Council  issued  by  the 
King  and  Privy  Council.  Court  Books  recorded  the  activities 
and  transactions  of  the  Company.  In  these  books  were  kept 
the  discussions  and  decisions  with  regard  to  the  plantation,  the 
granting  of  land  and  administrative  and  financial  plans  for 
developing  the  enterprise.  Unfortunately,  these  records  are 
not  in  existence,  or  if  existent,  their  whereabouts  are  un- 
known. 

The  existent  and  available  records  of  the  Company  begin 
with  a  Quarter  Court  held  for  Virginia  on  April  28,  1619,  and 
have  been  published  only  in  recent  years. 

The  Company,  however,  issued  from  time  to  time,  prior  to 
1619,  advertisements,  broadsides  mostly  of  its  shipping  invest- 
ments, declarations,  pamphlets  and  sermons ;  and  many  of  these 
have  been  preserved.  Much  information  may  also  be  derived 
from  the  records  of  contemporary  companies,  corporations  and 
associations,  which  were  not  directly  ■  concerned  in  the  trans- 
actions of  the  Virginia  Company,  but  were  often  subscribers 
to  its  ventures  or  contributed  funds  to  its  expenses. 

Letters,  reports  and  complaints  from  the  Colony,  and  private 
correspondence  between  the  planters  in  the  Colony  and  mem- 
bers or  friends  in  England,  have  also  survived.  We  also  have 
the  charters,  and  are  indebted  to  the  late  Alexander  Brown 
and  to  his  monumental  works,  The  Genesis  of  the  United 
States  (1605-1616),  published  in  1891,  and  First  Republic  in 
America  (1605-1627),  published  in  1893,  for  much  of  this  early 
material,  which  was  made  generally  accessible  through  the 
efforts  of  Mr.  Brown. 
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Printed  copies  of  the  Records  of  the  Virginia  Company  of 
London,  and  of  the  Colonial  Assembly  and  the  Council  of 
Virginia,  have  only  recently  become  available,  the  two  latter 
through  the  untiring  efforts  and  great  ability  of  Dr.  H.  R, 
Mcllwaine,  head  of  the  Virginia  State  Library. 

It  is  believed,  if  these  data  and  authentic  information  had 
been  available  to  our  Virginia  Supreme  Court  of  Appeals,  that 
learned  Court  would  have  more  largely  treated  the  subject  of 
Public  or  Common  Lands  than  it  did  in  the  cases  of  French  v. 
Bankhead,  11  Grat.  (52  Va.)  136,  and  in  Garrison  v.  Hall,  (75 
Va.)  150,  from  opinions  in  which  we,  previously  in  this  chap- 
ter, have  made  extensive  quotations. 

The  First  Charter  contained  no  specific  provision  for  the 
granting  of  lands  other  than  its  section  18,  in  which  the  King 
agreed  to  grant  lands  upon  the  nomination  of  Sir  Thomas 
Gates  and  his  associates. 

In  the  accompanying  Instructions  for  the  government  of  the 
Colonies,  the  Colonists  were  to  trade  for  five  years  next  after 
their  first  landing  "together  all  in  one  stocke". 

So  far  as  known,  no  grants  of  land  were  made  to  private 
individuals  under  the  First  Charter, 

The  Second  Charter  authorized  the  Company  "to  distribute, 
convey,  assign  *  *  *  particular  portions  of  lands"  to  ad- 
venturers and  planters.     (See  page  7.) 

Under  the  Second  Charter  the  Company  on  February  18, 
1609,  published  its  pamphlet,  Nova  Britannia,  defining  a  planter 
to  be  one  who  came  to  the  Colony  in  person  to  dwell  there, 
and  an  adventurer  to  be  one  who  adventured  his  money 
in  the  undertaking.  The  "joint  stock"  of  the  adventurers  was 
to  be  borne  for  seven  years  after  the  New  Charter  of  1609. 
Nothing  was  to  be  sent  out  of  the  Colony  except  for  account 
of  the  "joint  stock",  and,  in  the  Colony,  all  fruits  of  the 
planters'  labors  were  to  be  for  the  use  and  advancement  of 
the  same  "joynt  stock"  for  seven  years,  at  the  end  of  which 
period  lands  were  to  be  divided,  every  planter  and  adventurer 
to  receive  fifty  acres  for  his  several  adventures,  and  so  on — 
further  periodical  dividends  "every  seven  years  end  or  sooner. 


WATERS  OF  THE  STATE  221 

or  so  often  as  the  Company  shall  think  fit  for  the  greatness 
of  it  to  make  a  Divident".     (Forces  Tracts,  i  Nos.  6  and  7.) 

His  Majesties  Counsell  for  Virginia  in  April,  1616,  pub- 
lished "A  Briefe  Declaration  of  the  present  state  of  things  in 
Virginia,  and  of  a  Division  to  be  now  made  *  *  *".  (2 
Genesis  777.) 

The  Colony  was  stated  to  be  in  a  flourishing  state,  and  the 
Company  to  make  its  first  Division  by  Lot,  "fifty  acres  of  land 
till  further  opportunities  will  afford  to  divide  the  rest   *   *   *". 

Campbell,  in  his  History  of  Virginia,  page  116,  says:  "The 
year  of  1615  is  remarkable  in  Virginia  history  for  the  first 
establishment  of  a  fixed  property  in  the  soil,  fifty  acres  of  land 
being  granted  by  the  Company  to  every  freeman  in  absolute 
right.  This  salutary  reform  was  brought  about  mainly  by  the 
influence  of  Sir  Thomas  Dale,  one  of  the  best  of  the  early 
governors". 

It  was  the  igood,  hard,  common  sense  of  Sir  Thomas  Dale 
which  saw  failure  in  the  Utopian  idea  of  "joint  stock",  or 
common  property,  and  who  set  things  straight  in  the  Colony, 
by  permitting  every  settler  to  have  as  his  own  whatever  he 
raised  on  three  English  acres  of  the  Company's  land,  "cleere 
corne  ground",  and  exempting  the  farmers  from  service  or 
labor  to  the  Colony,  except  one  month  in  the  year,  "which  shall 
neither  be  in  seed  time,  or  in  harvest,  for  which,  doing  no  other 
duty  to  the  Colony,  they  are  yearly  to  pay  unto  the  store  two 
barrells  and  a  half  of  corn",  which  wise  policy  pursued  with 
"great  and  constant  severity,  *  *  *  reclaimed  almost  mir- 
aculously those  idle  and  disordered  people,  and  reduced  them 
to  labor  and  an  honest  fashion  of  life"  and  brought  "yearlie 
much  plentie  to  the  plantation".     (First  Republic,  225  et  seq.) 

John  Rolfe,  in  his  Relation  of  Virginia,  written  in  1616, 
says  of  Sir  Thomas  Dale,  that  "his  worth  and  name,  in  con- 
cluding this  peace  (with  the  Indians)  and  managing  the  af- 
fairs of  this  Colony,  will  outlast  the  standing  of  this  planta- 
tion".    (First  Republic,  226.) 

On  June  13,  1616,  Sir  Thomas  Dale  returned  from  Vir- 
ginia on  board  the  Treasurer  and  wrote  to  Secretary  Winwood, 
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"May  it  please  your  honor  to  understand  that  I  am  by  the 
myghtie  power  of  the  Allmyghty  God,  safely  retourned  from 
the  hardest  taske  that  ever  I  undertooke  &  by  the  blessinge 
of  God  have  with  your  means  left  the  Collonys  in  great  pros- 
perytye  &  peace  contrary  to  manye  mens  exspectatyon".  (First 
Republic,  233 ;  2  Va.  Magazine  of  History  and  Biography, 
157.) 

From  July  9  to  July  30,  1613,  the  great  lottery  was  drawn. 
The  second  lottery  was  drawn  November  27,  1616.  Settlers, 
sent  over  at  the  charge  of  the  Company,  were  to  work  out  their 
seven  years'  term  of  service  "to  the  half  part  of  the  profits"  on 
the  Company's  lands.  These  terms  began  to  expire  after 
May,  1614,  and  according  to  Brown,  (First  Republic,  324), 
"some  had  certainly  been  granted  lands  by  Dale  in  1615-16, 
by  Yeardley  in  1616-17,  and,  at  the  end  of  the  'joint  stock', 
by  Argall  in  1617-1619;  but  under  the  'Great  Charter'  a  good 
many  were  freed  and  granted  lands  whose  time  had  not  yet 
expired     *     *     *." 

In  March,  1617,  the  three  years'  time  of  service  of  the  in- 
corporations of  Bermuda  City  (now  called  "the  Corporacun 
of  Charles  Citty")  expired,  and  they  being  freed,  "with  hum- 
ble thanks  to  God,  fell  cheerfully  to  their  own  particular 
labors".  This  was  the  beginning  of  the  end  of  the  "joint 
stock"  period  in  Virginia,  but  the  Company  continued  to  send 
men  who  had  to  work  out  their  passage,  as  well  as  servants  of 
sundry  sorts.     (First  Republic,  240.) 

In  the  coming  and  going  of  these  settlers  and  servants  who 
worked  the  Company's  or  Public  lands,  it  is  evident  that  these 
Public  lands  must  necessarily  have  been  retained,  on  which  to 
work  each  succeeding  group  of  new  comers ;  such  Public  lands 
were  of  necessity  reserved  for  these  purposes ;  their  locations 
seem  to  have  been  well  known  to  the  early  writers,  and  these 
lands  to  have  been  very  definitely  surveyed.  Thus,  according 
to  a  report  made  at  a  Virginia  Company  Court  in  May,  1620, 
"Gov.  Yeardly  delivered  to  him  (Governor  Argall)  a  portion 
of   public   land   called   the   Company's   garden,   which   yielded 
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unto  them  in  one  year  about  300  pounds  profit".     (First  Re- 
public, 253). 

The  Quarter  Court,  at  which  Argall  was  made  deputy- 
governor,  "instructed  him  for  the  laying  and  setting  out  by 
bounds  and  metes  certain  lands".  Particulars  are  not  at  hand 
because  of  missing  records. 

Brown  says  "it  seems  certain,  however,  that  he  located  defi- 
nitely the  then  bounds  of  the  four  great  'Incorporations  and 
Parishes  of  James  Citty,  Charles  Citty,  the  citty  of  Henricus 
and  Kiccowtan'  as  well  as  certain  private  lands  and  plantations 
within  these  corporations".  (First  Republic,  254;  2  Va.  Mag- 
azine of  History  and  Biography,  154.) 

We  have  hitherto  set  out  the  Instructions  to  Governor  Yeard- 
ly  (1618),  providing  for  Company's  land  and  Common  land. 
(Pages  9-16.) 

Zuniga,  Philip's  minister  to  the  English  Court,  was  alert  to 
gather  for  his  Royal  Master  all  the  information  he  could  in 
reference  to  the  English  settlements.  Philip,  in  his  letter  of 
June  12,  1607,  to  Zuniga,  declared  "It  has  appeared  right  to 
prevent  these  plans  and  purposes  of  the  English  by  all  avail- 
able means"  (Genesis,  103),  and  again  and  again  Zuniga  rec- 
ommended to  Philip  that  he  send  Spanish  War  Ships  to  Vir- 
ginia to  put  an  end  to  the  Colony.  That  surveys  and  maps 
were  made  admits  of  no  doubt,  and  in  some  of  Zuniga's  letters 
to  Philip  he  refers  to  maps  of  the  Colony  sent  with  his  letters, 
but  Brown  was  unable  to  locate  these. 

In  his  State  of  the  Colony  in  Virginia,  when  it  was  returned 
by  the  Company  to  the  Crown  in  1625,  Brown  in  his  First 
Republic,  page  616,  says :  in  the  Corporation  of  Henrico  there 
were  3000  acres  of  Company  land  and  1500  acres  of  Common 
land,  10000  acres  for  the  university  and  1000  acres  for  the 
college ;  in  the  Corporation  of  Charles  City  3000  acres  of  Com- 
pany land  and  1500  acres  of  Common  land,  and  500  acres  be- 
longing to  the  treasurer's  place ;  in  the  Corporation  of  James 
City  3000  acres  of  Company  land  and  1500  acres  of  Common 
land  and  3000  acres  laid  out  for  the  place  of  the  Governor ;  in 
the  Corporation  of  Elizabeth  City  3000  acres  of  Company  land 
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and  1500  acres  of  Common  land;  on  the  Eastern  Shore  over 
the  Bay,  the  Company's  and  the  Secretary's  tenants  were  there 
seated  on  the  respective  lands,  but  it  had  not  been  laid  out 
(surveyed)  for  them  as  in  the  other  four  Corporations.  There 
were  also  glebe  lands  in  each  Corporation.  Brown  says  the 
public  lands  passed  to  the  Crown  and  were  afterwards  par- 
celed out  and  granted  by  patents,  but  expresses  no  opinion 
concerning  the  Common  lands.     (First  Republic,  627.) 

We  have  no  available  record  concerning  any  Common  lands 
after  the  Crown  resumed  its  authority  over  the  Colony.  Other 
Commons  may  have  been  set  apart  by  Orders  of  Council,  or 
Royal  Commands,  from  time  to  time. 

In  this  chapter  we  have  seen  references  to  the  sale  of  certain 
Public  lands.  Unfortunately,  few  of  these  references  give  the 
origins  of  these  Public  lands. 

In  2  Hening  399  (1784),  sale  of  the  Public  lands  in  and 
near  Richmond  was  ordered;  likewise  the  Public  lands  known 
as  Gosport;  in  12  Hening  97  (1785),  the  Public  lands  in  the 
Counties  of  York  and  Elizabeth  City,  except  Point  Comfort; 
in  12  Hening  495  (1787),  "the  Public  lands  lying  in  the  coun- 
ties of  James  City  and  Northampton  formerly  annexed  to  the 
office  of  Secretary";  in  13  Hening  3  (1789),  the  Governor 
was  authorized  to  convey  certain  Public  land  to  the  United 
States  for  the  purpose  of  building  a  light  house;  in  13  Hening 
158  (1790),  the  sale  of  the  Marine  Hospital. 

Two  earlier  orders  to  sell  give  the  origins  of  the  public  lands. 
In  6  Hening  510  (1755),  the  Secretary  of  the  Colony  was  em- 
powered to  sell  500  acres  in  Northampton,  which  by  order  of 
the  Quarter  Court  pursuant  to  instructions  from  the  Company, 
July  24,  1621,  were  annexed  to  the  Office  of  Secretary;  also 
600  acres  patented  to  Richard  Kemp  November  14,  1637,  and 
subsequently  annexed  to  the  Secretary's  Office. 

It  will  be  remembered  that  under  the  Colony  "squatter  sov- 
ereignty", or  right  or  title  by  possession,  was  not  recognized 
in  law,  and  that  title  to  the  "Kings  land"  could  only  have  been 
acquire  by  grant  or  patent,  in  the  manner  legally  authorized. 
On  January  24,  1789,  however,  by  an  act  found  in  2  Shepherd's 
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Statutes  at  Large,  "squatter  sovereignty"  was  recognized,  and 
the  Commonwealth's  title  was  relinquished  as  to  any  lands 
which  had  been  settled  more  than  thirty  years,  and  upon  which 
quit  rents  (under  the  former  government),  or  taxes  (to  the 
commonwealth),  had  been  paid  "at  any  time  within  the  said 
thirty  years". 

By  section  36,  page  484,  part  2,  Code  of  1849,  this  time  was 
changed  from  thirty  to  twenty  years,  and  provision  was  made 
for  claimants  to  set  up  their  title  and  have  surveys  of  such 
lands  recorded,  upon  proof  of  the  payment  of  taxes  on  such 
land  within  said  period  of  twenty  years. 

While  we  have  Brown's  statement  and  the  several  acts,  above 
referred  to,  as  to  the  disposition  of  certain  Public  lands,  we 
have  found  no  legislative  authorization  of  the  sale  of  the  Com- 
mon Lands,  except  the  possibility  of  their  purchase  as  "waste 
and  unappropriated  lands"  under  the  act  of  1780,  establishing 
the  Land  Office,  until  the  passage  of  the  prohibitory  act  of 
1796,  and  this  brings  us  to  the  act  of  February  28,  1866  (Acts 
1865-6,  page  160),  which  is  as  follows: 

CHAP.  44. — AN  ACT  repealing,  amending  and  re-enacting 
the  1st  and  2d  sections  of  chapter  62  of  the  Code  of  1860, 
in  relation  to  Waste  and  Unappropriated  Lands. 

Passed  February  28,  1866. 

1.  Be  it  enacted  by  the  general  assembly.  That  the  first  and 
second  sections  of  chapter  sixty-two  of  the  Code  of  Virginia 
(edition  eighteen  hundred  and  sixty)  are  hereby  repealed  and 
amended  and  re-enacted  so  as  to  read  as  follows : 

"Sec.  1.  All  unappropriated  lands  on  the  bay  of  Chesa- 
peake, on  the  sea  shore,  or  on  the  shores  of  rivers  or  creeks, 
which  remained  ungranted  according  to  the  provisions  of  the 
acts  of  the  general  assembly  of  seventeen  hundred  and  eighty 
and  eighteen  hundred  and  two,  and  which  have  been  used  as  a 
common  to  all  the  people  of  this  state,  shall  be  sold,  under 
the  direction  of  the  board  of  public  works,  in  such  quantities, 
and  upon  such  terms,  either  at  public  or  private  sale,  as  they 
shall  deem  most  advisable  for  the  interest  of  the  state.  The 
said  board  of  public  works  may  convey  to  the  purchasers  there- 
of all  the  right  and  title  of  the  state  in  and  to  said  lands : 
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provided,  however,  that  the  said  lands  shall  not  be  sold  for  less 
than  one  dollar  per  acre. 

"Sec.  2.  The  rights  and  privileges  of  the  owners  of  such 
lands,  acquired  as  aforesaid,  shall  extend  to  ordinary  low  water 
mark,  and  no  further,  unless  where  a  creek  or  river,  or  some 
part  thereof,  is  comprised  in  the  limits  of  a  lawful  survey. 

"2.    This  act  shall  be  in  force  from  its  passage." 

This  act  was  passed  by  a  General  Assembly,  which  was 
probably  the  greatest  and  most  pathetic  travesty  upon  free  and 
representative  government,  ever  witnessed  in  the  history  of 
the  world. 

How  many  so-called  sales  were  made  under  this  act  we  are 
not  advised.  One  such  sale  was  made ;  of  5254  acres,  called  the 
"Desert  Tract",  in  Princess  Anne  County,  on  Chesapeake  Bay, 
Atlantic  Ocean,  Linkhorn  Bay,  Broad  Bay  and  Long  Creek,  to 
John  M.  Frazier  and  Thomas  L.  Hall,  by  deed  dated  February 
4,  1869,  executed  by  H.  Wells,  styling  himself  Governor  of 
Virginia,  George  Rye,  styling  himself  Treasurer  ad  interim, 
and  William  F.  Taylor,  styling  himself  Auditor  of  Public  Ac- 
counts, claiming  to  be  the  board  of  public  works  of  the  State 
of  Virginia. 

This  deed  is  recorded  in  the  clerk's  office  of  the  Circuit 
Court  of  Princess  Anne  County,  Virginia,  in  Deed  Book  48, 
page  762. 

This  act  was,  in  effect,  repealed  by  the  Act  of  April  1,  1873, 
(Acts  1872-3,  page  310),  section  one  of  which  provided: 

"1.  All  the  beds  of  the  bays,  rivers  and  creeks,  and  the 
shores  of  the  sea  within  the  jurisdiction  of  this  common- 
wealth, and  not  conveyed  by  special  grant  or  compact  accord- 
ing to  law,  shall  continue  and  remain  the  property  of  the  com- 
monwealth of  Virginia,  and  may  be  used  as  a  common  by  all 
the  people  of  the  state  for  the  purpose  of  fishing  and  fowling, 
and  of  taking  and  catching  oysters  and  other  shell  fish,  subject 
to  the  reservations  and  restrictions  hereinafter  imposed". 

In  the  interest  of  "completing  the  record",  as  it  were,  we  set 
out  here,  generally,  from  the  Cape  Henry  Sheet  of  the  United 
States  Geological  Survey,  this  "Desert  Tract",  which,  as  of 
1866,  was  thought  to  be,  and  was  conveyed  as,  a  part  of  the 
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ancient  "Common  Land"  of  the  early  settlers,  and  which  had 
been  "used  as  a  common  to  all  the  people  of  this  State". 

Its  very  name,  "Desert  Tract",  connotes  the  idea  of  de- 
serted land,  of  land  which  had  no  owner,  land  which  stood  as 
a  "desert".  To  the  writer  it  seems  a  great  pity  that  this  tract, 
and  similar  tracts,  if  such  can  be  identified,  should  ever  have 
become  the  property  of  any  private  individuals. 

This  venerable  "Common",  and  others  like  it,  on  which  suc- 
cessive groups  of  sturdy  English  "planters"  had  worked  out 
their  terms  of  service  "to  the  half  part  of  the  profits",  and 
from  which,  their  terms  having  expired,  they  departed  "with 
humble  thanks  to  God,  (and)  fell  cheerfully  to  their  own  par- 
ticular labors",  should  belong  to  the  Commonwealth  in  per- 
petuity, and  be  preserved  as  a  memorial  to  those  men  and 
women  who,  in  the  Eastern  parts,  and  whose  descendants,  in 
the  Western  parts,  helped  carve  a  civilization  out  of  the  wilder- 
ness and  lay  the  foundation  for  the  mightiest  Nation  yet  re- 
corded in  the  annals  of  time. 

Having  served  out  their  time  on  the  Common,  "their  own 
particular  labors"  were  to  move  inland,  taking  up  the  "waste 
and  unappropriated"  lands,  ever  driving  the  Indians  before 
them,  building  their  cabins  and  making  their  "clearings"  on 
their  own  "particular  dividents",  which  extended  always  inland 
and  westward  and  up-stream,  until  the  Alleghenies  were  sur- 
mounted, and  thence  still  inland  and  westward,  but  down- 
stream, because  they  had  reached  the  Western,  or  west-flowing 
waters. 

It  is  believed  that  some  of  these  "Commons"  still  exist, — 
unclaimed,  unsettled,  untaxed,  to  this  day;  not  yet  carried  on 
the  books  of  the  Commissioners  of  the  Revenue,  or  the  County 
Treasurers,  of  the  respective  counties  of  their  location,  and 
that  they  might  be  located  by  examinations  of  the  titles  of 
adjoining  lands,  through  the  aid  of  the  patent  books  in  the 
Land  Office  at  Richmond,  or  by  the  fortuitous  recovery  of  the 
ancient  maps  and  surveys,  which  the  alert  Zuniga  sent  to  his 
royal  master,  Philip  of  Spain. 
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And  now  in  1930,  since  the  Water  Power  Act  of  March 
24,  1928,  in  defining  the  "Waters  of  the  State",  makes  neces- 
sary an  intense  study,  and  more  or  less  constant  recourse  and 
reference  to  these  basic  and  fundamental  land  titles  found 
in  these  Patent  Books,  both  of  the  Colony  and  of  the  Northern 
Neck,  may  the  writer  here  express  the  hope  that  the  General 
Assembly  of  Virginia,  out  of  the  State's  ample  resources,  have 
necessary  preservative  work  done  on  those  ancient  books,  and 
provide  for  their  printing,  so  that  lawyers  and  title  examiners, 
and  others  interested,  may  have  available  for  examination  and 
study  printed  and  legally  authenticated  copies,  and  save  these 
priceless  old  records  from  absolute  destruction.  Already, 
many  of  their  pages  have  decayed  and,  as  they  are  turned,  drop 
into  pieces  and  bits  between  the  covers,  or  adjoining  leaves. 

Plon.  Fairfax  Harrison,  than  whom  none  of  her  sons  is 
more  devoted  to  the  Old  Commonwealth,  or  who  has  worked 
harder  for  her  upbuilding  and  her  prosperity,  says  of  these 
ancient  books,  "In  the  Land  Office  at  Richmond  are  preserved 
MS.  books  which  constitute  Virginia's  most  precious  surviving 
muniment  of  her  past". 

In  what  is  known  as  The  Goshen  Pass  Case,  hereinafter  re- 
ferred to,  involving  the  first  application  to  the  State  Corpora- 
tion Commission  under  the  Water  Power  Act,  the  Commission 
had  necessarily  to  have  recourse  to  these  ancient  "muniments 
of  Virginia's  past",  going  back  to  a  period  as  early  as  August 
30,  1743,  to  the  genesis  of  land  titles  along  North  River  in 
Rockbridge  County. 

The  Federal  Government,  with  its  ever  expanding  activi- 
ties, and  its  never  ending  encroachments  on  States  Rights,  has 
also  passed  a  Federal  Water  Power  Act,  which  is  likewise 
hereinafter  set  out  at  length  (page  329),  and,  in  the  opinion 
of  the  writer,  the  time  is  not  far  distant  when  the  State  of 
Virginia  must  need  assert  her  rights  to  and  sovereignty  over 
her  "Waters  of  the  State",  and,  when  this  time  comes,  and 
come  it  must  in  the  never  ceasing  conflict  between  the  forces 
of  Public  Ownership  and  Individual  Initiative,  between  the 
dreams  of  Utopia  and  Realism,  the  old  Mother  of  Common- 
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wealths  will  need  the  evidences  of  these  ancient  volumes,  her 
"most  precious  surviving  muniments  of  her  past". 

Will  time,  neglect,  and  the  forces  of  decay,  have  then 
dispoiled  her,  or  will  she,  through  the  possession  and  preser- 
vation of  these  muniments  of  her  past,  be  in  security,  and  "in 
great  prosperytye  &  peace  contrary  to  manye  mens  exs- 
pectatyon"  ? 


CHAPTER  TEN 

Navigability,  and  Theremth,  Floatage 

Streams  as  Public  Highways 

Zealous  Care  of  Assembly  to  Keep  Open  Rivers  and  Creeks 

"^TO  attempt  will  be  made  to  refer  to  all  the  American  cases 
■*-  ^  dealing  with  the  question  of  navigability,  or  to  answer 
the  question,  What  is  a  navigable  stream? 

There  have  been  numerous  decisions  dealing  with  the  ques- 
tion, and  they  are  not  in  accord. 

It  is  conceivable  that  the  decisions  in  any  one  particular  State 
have  not  been,  and  will  not  be,  in  entire  accord,  and  this  lack 
of  accord  raises  no  criticism  of  the  divergent  views  of  the 
judges,  but  would  and  should  be  attributed  to  the  ever  changing 
state  and  condition  of  human  affairs,  and  to  human  progress 
and  development. 

The  first  motive  power  on  water  was  man  power,  applied 
either  in  the  galleys  with  oars,  or  with  poles  reaching  the  bot- 
toms and  banks  of  the  streams.  This  was  followed  by  wind 
power  supplementing,  or  being  supplemented  by,  man  power. 

Next  came  steam  power,  and  now  many  forms  of  power  are 
used,  from  the  original  man  power  to  the  electric  and  steam 
turbine,  and  the  gasoline  engine  and  outboard  motor.  All  are 
meeting  the  needs  of  man  and  contributing  to  the  commerce  of 
the  world. 

It  is  but  reasonable,  therefore,  that  no  fixed  and  fast  rule 
has  been  enunciated,  or  can  be  enunciated,  to  fit  all  times  and 
all  conditions. 

The  early  law  books  tell  us  that  an  owner  of  land  owns  from 
the  center  of  the  earth  to  the  uppermost  limits  of  the  sky; 
and  this  early  rule  illustrates  the  futility  of  endeavoring  to  fix 
limits,  legal  or  otherwise,  to  the  ever  changing  condition  and 
environments  of  mankind,  and  illustrates  the  futility,  in  the 
realm  of  waters,  of  endeavoring  to  declare  a  definite  and  un- 
changing body  of  rules  applicable  to  the  waters  of  the  State. 
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As  the  flying  machine  has  caused  a  necessary  readjustment 
of  legal  views  as  to  the  ownership  of  the  air,  so  the  constantly 
changing  conditions,  surrounding  the  activities  and  instrumen- 
talities of  man  in  commerce,  must,  it  seems,  necessarily  change 
pre-existing  legal  rules  in  reference  to  navigability. 

Lord  Coke  says,  "a  common  river  is  a  common  street",  (13 
Reports  33.) 

Woolrych  says,  navigation  is  "public  uses  for  the  /purposes  of 
Commerce".     (Law  of  Waters — side  page  43.) 

Webster  says,  "navigability  is  the  quality  or  condition  of 
being  navigable",  and  refers  to  the  English  Common  Law  test 
of  the  ebb  and  flow  of  the  tide  and  to  the  Civil  Law  test  that 
a  navigable  river,  or  stream,  is  one  capable  of  being  navigated, 
in  the  ordinary  sense  of  the  term. 

This  definition  brings  us  back  to  what  is  the  ordinary  sense 
of  the  term,  which  ordinary  sense  changes  with  the  ever 
changing  instrumentalities  of  commerce. 

Bouvier,  in  his  Law  Dictionary,  does  not  attempt  a  definition, 
but  states  the  different  views,  declaring,  however,  that  the 
English  Common  Law  test  of  ebb  and  flow  of  the  tide  "has 
never  been  adopted  in  any  of  the  United  States,  or,  if  adopted, 
it  has  been  in  a  form  modified  and  improved  to  fit  the  con- 
ditions of  the  country  and  the  wants  of  its  inhabitants",  and 
that  "according  to  the  rule  administered  in  the  courts  of  this 
country,  all  rivers  which  are  found  of  sufficient  capacity  to 
float  the  products  of  the  mines,  the  forests,  or  the  tillage  of 
the  country  through  which  they  flow,  to  market ;  or  which  are 
capable  of  use  for  the  floating  of  vessels,  boats,  rafts,  or  logs, 
are  subject  to  the  free  and  unobstructed  navigation  of  the 
public,  independent  of  usage,  or  of  legislation". 

The  United  States  Supreme  Court  early  gave  what  would 
seem  a  sensible,  practical  and  elastic  definition,  when  in  20 
Wall.  430,  it  defined  "navigable  waters"  to  be  those  waters 
which  afford  a  channel  for  useful  commerce. 

The  question  seems  to  have  come  before  our  own  Supreme 
Court  of  Appeals  for  the  first  time  in  1926,  in  the  case  of  Hot 
Springs  Lumber  and  Manufacturing  Co.  v.  Revercomb,  106 
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Va.  176,  involving  Jackson  river,  and  more  particularly  appli- 
cable to  floatage,  but  involving  likewise  navigability. 

Keith,  P.,  in  106  Va.  179,  says: 

"The  question  presented  is  an  interesting  one,  and  in  order 
to  determine  it  we  must  ascertain,  in  the  first  place,  what  con- 
stitutes in  common  law  a  floatable  stream,  the  subject  with  us 
not  having  been  regulated  by  statute". 

The  court  quoted  with  approval  several  American  cases,  as 
follows:  In  Brown  v.  Chadhourne,  31  Me.  9,  50  Am.  Dec. 
641,  the  following  instruction  was  refused: 

"To  constitute  Little  River  a  navigable  or  floatable  stream  it 
must  be  shown  to  be  capable  in  its  ordinary  and  natural  state 
of  floating  logs,  boats,  rafts ;  and  it  is  not  enough  to  prove  that 
logs  may  be  carried  down  it  at  certain  seasons  of  the  year 
when  the  stream  is  raised  by  a  freshet".  The  refusal  to  grant 
this  instruction  was  assigned  as  error  in  the  appellate  court, 
which,  in  discussing  the  subject,  says :  'Those  authorities  upon 
which  reliance  is  placed  show  nothing  more  than  that  small 
creeks  or  inlets,  penetrating  into  marshes,  and  which  can  only 
be  used  at  certain  periods  of  the  tide,  and  then  only  for  a 
short  time,  or  in  which  there  is  only  a  possibility  of  use,  under 
some  circumstances,  at  extraordinary  high  tides,  are  not  navi- 
gable rivers.  Such  streams  are  incapable  of  any  practical  gen- 
eral use  for  the  purpose  of  navigation,  and  they  are  dissimilar 
to  the  river  under  consideration.  *  *  *  ^  ^est  so  rigid 
and  severe  as  that  required  by  the  instruction  requested  would 
annihilate  the  public  character  of  all  our  fresh  rivers,  for  many 
miles  in  their  course,  from  their  sources  toward  the  ocean. 
The  timber  floated  upon  our  waters  to  market  is  of  great  value, 
and  neither  the  law  nor  public  policy  requires  the  adoption  of 
a  rule  which  would  greatly  limit  their  use  for  that  purpose. 
The  right  to  the  use  of  the  stream  in  question  must  prevail, 
whenever  it  may  be  exercised,  at  any  state  of  the  water'." 

In  Thunder  Bay  Booming  Co.  v.  Speechley,  31  Mich.  336,  18 
Am.  Rep.  184,  190,  Judge  Cooley,  after  stating  that  the  possi- 
bility of  occasional  use  during  unusual  and  brief  freshets  could 
not  make  a  stream  a  public  highway,  adds: 
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"The  doctrine,  then,  which  we  derive  from  the  cases  is  that 
a  stream  may  be  a  public  highway  for  floatage  when  it  is  capa- 
ble, in  its  ordinary  and  natural  stage  in  the  seasons  of  high 
water,  of  valuable  public  use.  The  inference  sought  to  be 
drawn  from  it  is  that  a  navigable  stream  must,  in  contempla- 
tion of  law,  be  navigable  at  all  times,  and  under  all  circum- 
stances ;  that  there  can  be  no  such  thing  as  a  highway  which 
is  only  open  to  the  public  use  periodically,  but  that  when  once 
the  public  character  of  the  way  is  established  the  right  of  the 
public  to  the  easement  is  paramount  to  all  private  rights.  *  *  * 
But  no  such  inference  is  warranted  by  the  decisions.  The 
highway  they  recognize  is  one  sui  generis  and  in  which  the 
public  rights  spring  from  peculiar  facts.  It  is  a  public  highway 
by  nature,  but  one  which  is  such  only  periodically  and  while 
the  natural  condition  permits  of  a  public  use.  During  that 
time  the  public  right  of  floatage  and  the  private  right  of  the 
riparian  proprietors  must  each  be  exercised  with  the  due  con- 
sideration for  the  other,  and  any  injury  which  the  latter  re- 
ceives in  consequence  of  a  proper  use  of  the  stream  for  floatage 
he  must  submit  to  as  incident  to  his  situation  upon  navigable 
waters". 

In  Shaw  v,  Oswego  Iron  Co.,  10  Or.  371,  45  Am.  Rep.  146, 
154,  it  is  said: 

"Nor  is  it  essential  to  the  public  easement  that  such  capacity 
continue  through  the  year;  it  is  sufficient  if  its  periods  of  high 
water,  or  navigable  capacity,  ordinarily  continue  a  sufficient 
length  of  time  to  make  it  useful  as  a  highway". 

In  Gaston  v.  Mace,  33  W.  Va.  14,  10  S.  E.  65,  25  Am.  St. 
Rep.  848,  5  L.  R.  A.  392,  it  is  stated : 

"It  is  contended  that  to  show  a  river  is  public  it  is  not 
enough  to  prove  that  logs  may  be  floated  down  at  a  certain 
season  of  the  year,  when  it  is  affected  by  a  freshet,  but  it 
should  have  that  capacity  in  its  natural  and  ordinary  state  at 
all  seasons  of  the  year.  None  of  the  authorities  require  the 
stream  to  possess  the  quality  of  being  capable  of  such  use 
during  the  whole  year.  A  distinguishing  criterion  consists  in 
its  fitness  to  answer  the  wants  of  those  whose  business  requires 
its  use.  Its  perfect  adaptation  to  such  use  may  not  exist  at  all 
times,  although  the  right  to  it  may  continue,  and  be  exercised 
whenever  an  opportunity  occurs". 
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In  Little  Rock,  &c.,  R.  Co.  v.  Brooks,  39  Ark.  403,  43  Am. 
Rep.  277,  279,  it  is  said : 

"Nor  is  it  necessary  that  the  stream  should  be  capable  of 
floating  boats  or  rafts  the  whole  or  even  the  greater  part  of 
the  year.  Upon  the  other  hand,  it  is  not  sufficient  to  impress 
navigable  character  that  there  may  be  extraordinary  times  of 
transient  freshets  when  boats  might  be  floated  out.  For  if  this 
were  so,  almost  all  insignificant  streams  would  be  navigable. 
The  true  criterion  is  the  dictate  of  sound  business  common 
sense,  and  depends  on  the  usefulness  of  the  stream  to  the 
population  of  its  banks,  as  a  means  of  carrying  off  the  products 
of  their  fields  and  forests,  or  bringing  to  them  articles  of  mer- 
chandise. If  in  its  natural  state,  without  artificial  improve- 
ments, it  may  be  prudently  relied  upon  and  used  for  that  pur- 
pose at  some  seasons  of  the  year,  recurring  with  tolerable 
regularity,  then  in  the  American  sense  it  is  navigable,  although 
the  annual  time  may  not  be  long.  Products  may  be  ready  and 
boats  prepared,  and  it  may  thus  become  a  great  convenience 
and  materially  promote  the  comfort  and  advance  the  prosperity 
of  the  community.  But  it  is  evident  that  sudden  freshets  at 
uncertain  times  cannot  be  made  available  for  such  purposes. 
No  prudent  man  can  afford  the  expense  or  preparation  for 
such  events,  or  could  trust  to  such  uncertainty  in  getting  to 
market". 

In  Carter  v.  Thurston,  58  N.  H.  104,  42  Am.  Rep.  584, 
it  is  said: 

"Clear  stream  is  naturally  capable  of  floating  logs  at  some 
times  every  year,  and  to  a  considerable  extent,  and  that  it  is 
reasonably  and  substantially  useful  to  the  public  for  that  kind 
of  navigation.    It  is,  therefore,  a  public  highway". 

In  Farmham  on  Waters  and  Water  Rights,  Vol.  I,  section 
25,  it  is  said : 

"Streams  which  are  capable  of  floating  to  market  the  pro- 
ducts of  the  soil  along  their  banks  are  navigable  within  the 
rule  subjecting  navigable  streams  to  public  use.  The  public 
have  a  right  of  way  in  every  stream  which  is  capable,  in  its 
natural  state  and  its  ordinary  volume  of  water,  of  transporting 
in  a  condition  fit  for  market  the  products  of  the  forest  or 
mines,  or  of  the  tillage  of  the  soil  upon  its  banks.     It  is  not 
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essential  that  the  property  to  be  transported  shall  be  carried  in 
vessels  or  be  guided  by  the  hand  of  man,  if  it  can  be  safely 
carried  without  such  guidance.  Nor  is  it  necessary  that  the 
stream  shall  be  capable  of  navigation  against  its  current,  nor 
that  it  shall  be  navigable  at  all  seasons  of  the  year,  it  being 
sufficient  that  it  becomes  navigable  periodically  from  natural 
causes.  But  in  order  to  come  vi^ithin  the  rule  the  stream  must 
be  actually  capable  of  some  profitable  use.  The  capacity  as 
shown  by  the  use  to  which  it  is  put  is  the  true  criterion  by 
which  to  judge  the  question  of  navigability.  It  is  sufficient 
if  it  is  capable  of  floating  vessels,  boats,  or  other  craft,  or  rafts 
of  logs,  or  logs  in  quantities,  to  make  it  of  commercial  value. 
The  fact  that  the  logs  must  be  floated  without  being  formed 
into  rafts  is  not  sufficient  to  destroy  its  navigable  character; 
but  the  width  of  the  stream  may  diminish  to  such  an  extent 
that  only  a  single  log  at  a  time  will  float.  Such  a  stream 
would  be  of  no  commercial  value,  because  the  cost  in  time  and 
labor  in  getting  quantities  of  logs  through  it  would  destroy 
its  usefulness.  Such  streams  are  not  subject  to  public  use. 
If  the  stream  is  capable  of  floating  to  a  profitable  extent  it  is 
navigable,  and  a  public  highway.  The  stream  must,  however, 
be  capable  of  use  in  its  natural  state,  for  it  is  not  subject  to 
public  use  if  improvement  is  necessary  to  fit  it  for  such  use. 
Most  streams  fluctuate  in  capacity,  containing  considerable 
water  during  the  season  of  melting  snow  and  the  frequent  fall 
of  rains,  and  in  periods  of  drouths  becoming  in  some  instances 
almost  dry.  The  fact  that  in  the  dry  season  the  stream  is  not 
capable  of  use  will  not  prevent  its  being  used  at  other  times 
when  it  is  capable  of  it.  But  the  period  of  capacity  must  be 
sufficiently  regular  and  continued  to  make  the  stream  of  com- 
mercial importance.  *  *  *  When  the  stream  is  in  a  con- 
dition to  be  used  the  riparian  owner  cannot  do  anything  which 
will  interfere  with  the  use.  But  the  right  of  navigation  does 
not  authorize  interference  with  the  bed  of  the  stream  or  with 
the  banks,  or  the  destruction  of  property  on  the  banks.  The 
right  to  float  is  but  right  of  passage,  and  includes  only  such 
rights  as  are  incident  to  the  use  of  the  stream  for  that  purpose 
and  necessary  to  render  such  use  reasonably  available". 

The  court,  from  these  authorities,  reached  and  adopted  the 
following  conclusions : 

"When  the  authorities  speak  of  the  stream  in  its  natural  state 
they  do  not  refer,  we  apprehend,  to  its  volume  of  water,  for 
however  that  may  vary  it  is  always  due  to  natural  causes;  but 
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they  have  reference  to  artificial  aids  or  improvements.  The 
declaration  avers  that  the  river  has  not  sufficient  vi^ater  in  it 
vv^hen  in  its  natural  or  normal  condition,  by  which  we  under- 
stand is  meant  in  the  more  usual  and  continuous  stages  of  the 
water,  but  that,  in  order  to  float  the  logs  it  is  necessary  for 
the  volume  of  water  to  be  increased  by  melted  snows  or  rains. 
The  condition  of  the  stream  when  its  volume  of  water  is  in- 
creased by  such  causes  is  as  natural  as  when  it  is  diminished 
by  drought,  and,  as  we  understand  the  law,  it  is  a  floatable 
stream  if  by  the  increased  precipitation  at  seasons,  recurring 
periodically  with  reasonable  certainty,  the  flow  of  water  will 
be  sufficient  to  be  substantially  useful  to  the  public  for  the 
transportation  of  the  products  of  their  fields  and  forests. 

"The  right  of  floatage  is  one  of  the  innumerable  limitations 
or  qualifications  by  which,  in  a  state  of  civilized  society,  we 
are  compelled  to  yield  something  of  our  absolute  rights  with 
respect  both  to  person  and  property,  and  to  enjoy  those  rights 
in  some  degree  in  subordination  to  the  rights  of  others.  The 
owner  of  timber,  for  instance,  upon  the  upper  reaches  of  a 
stream,  would  find  his  property  diminished  in  value  were  he 
not  permitted  to  use  the  waterway  which  nature  has  provided. 
Riparian  owners,  therefore,  upon  the  lower  parts  of  the  stream, 
must  submit  to  this  use  as  an  incident  of  their  ownership  of 
lands  situated  upon  a  navigable  stream". 

This  case  was  again  before  the  court  in  1909,  and  is  re- 
ported in  110  Va.  240,  in  which  its  ruling  in  106  Va.  176,  is 
affirmed. 

Professor  Minor  in  2  Institutes,  page  14,  says: 

"In  Virginia,  however,  any  water  is  navigable  (and  there- 
fore public)  which  is  capable  of  being  navigated  by  vessels 
employed  in  commerce  (say  of  20  tons  burden  or  more),  and 
which  communicates  with  other  States  or  countries,  whether 
the  tide  ebbs  and  flows  therein  or  not,  and  whether  connected 
with  the  sea  or  not". 

The  Federal  Water  Power  Act  provides : 

"Navigable  waters"  means  those  parts  of  streams  or  other 
bodies  of  water  over  which  Congress  has  jurisdiction  under  its 
authority  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  and  which  either  in  their  natural  con- 
ditions,  notwithstanding   interruptions   between   the   navigable 
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parts  of  such  streams  or  waters  by  falls,  shallows,  or  rapids 
compelling  land  carriage,  are  used  or  suitable  for  use  for  the 
transportation  of  persons  or  property  in  interstate  or  foreign 
commerce,  including  therein  all  such  interrupting  falls,  shal- 
lows, or  rapids ;  together  with  such  other  parts  of  streams  as 
shall  have  been  authorized  by  Congress  for  improvement  by 
the  United  States  or  shall  have  been  recommended  to  Congress 
for  such  improvement  after  investigation  under  its  authority". 

The  General  Assembly  of  Virginia,  as  heretofore  seen  in 
the  Mill  Acts,  has  required  openings  in  dams,  permitting  the 
passage  of  "bateau  and  canoes".     (See  pages  171,  249.) 

Here,  as  in  the  acts  referring  to  the  clearing  of  rivers  and 
streams,  we  have  seen  that  the  General  Assembly  of  Virginia 
has  recognized  the  usefulness  in  commerce  of  boats,  carrying 
"three  hogsheads  of  tobacco"  on  "any  boat,  sloop  or  other 
vessels".     (See  pages  238,  244,  249.) 

This  diversity  of  view  would  illustrate  the  desired  flex- 
ibility in  defining,  for  the  time  being,  the  word  "navigable", 
since  commerce  is  and  has  been  carried  in  different  methods, 
by  different  powers,  and  in  different  sized  boats  and  bottoms, 
during  the  varying   stages   of   power  and  boat   development. 

RIVERS  AND  CREEKS 

As  early  as  June,  1680  (2  Hen.  484),  provision  was  made 
for  "clearing  the  Heads  of  Rivers  and  Creeks  from  logs  and 
trees  for  the  safe  passage  of  Sloops  and  Boats;  in  April,  1691, 
(3  Hen.  46)  masters  and  owners  of  boats  were  prohibited, 
under  penalty,  from  casting  or  unloading  their  "ballast  or 
gravel,"  "at  or  in  any  of  the  rivers,  creeks,  ports,  havens,  or 
harbors  of  this  country,  but  on  the  land  only  above  high  water 
mark";  in  1705  (3  Hening  392),  a  very  sweeping  and  drastic 
act  was  passed,  providing, 

"that  all  such  landing  places  as  have  store  houses,  commonly 
called  rolling-houses  built  at  or  near  them  or  have  heretofore 
been  commonly  used  for  bringing  tobaccos  unto,  and  to  which 
there  are  plain  roads  already  made,  shall  be  held  and  accounted 
public  landings,  and  the  roads  thereto  or  to  any  other  public 
landing  hereafter  to  be  appointed  by  the  County  Court  shall 
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be  kept  in  repair  sufficient  for  carts  to  pass  to  and  from  the 
same." 

It  directs  the  courts,  between  the  last  of  April  and  the  first 
of  August,  to  appoint  surveyors  and  such  other  persons  as  to 
the  courts  "shall  seem  most  proper  to  clear  the  rivers  and 
creeks  within  their  respective  precincts  from  all  trees,  roots, 
or  other  things  which  may  be  dangerous  to  any  boat,  sloop,  or 
other  vessel,  passing  up  or  down  the  same".  "Atid  if  any 
court  shall  fail  to  perform  their  duty  herein  such  court  shall 
forfeit  and  pay  2000  pounds  of  tobacco  to  him  or  them  that 
will  inform,  or  sue  for  the  same."  "And  if  any  person  so 
appointed  to  clear  the  rivers  and  creeks  shall  fail  to  perform 
his  duty  herein  sometime  in  the  month  of  March  and  October, 
yearly,  he  shall  forfeit  and  pay  the  sum  of  15  shillings,  current 
money,  to  the  informer."  "And  if  any  person  shall  fall  any 
tree  into  the  river  or  creek,  and  not  immediately  clear  the  same 
away  again  he  shall  forfeit  and  pay  for  the  first  offence  ten 
shillings,  current  money,  and  for  every  such  offence  after  the 
first  15  shillings  of  like  money  to  the  informer".  "That  if  any 
person  shall  set,  or  caused  to  be  set  a  weir  in  any  river  or 
creek,  such  person  shall  cause  the  stakes  thereof  to  be  taken 
up  again  as  soon  as  the  weir  becomes  useless",  fifteen  shill- 
ings to  be  forfeited  by  such  person  failing  to  perform  the  same. 

The  act  repeals  all  and  every  other  act  and  acts  heretofore 
made,  for  so  much  thereof  as  relates  to  clearing,  making  and 
repairing  the  highways  and  for  clearing  the  rivers  and  creeks^ 
or  any  other  matter  or  thing  whatsoever  within  the  purview 
of  this  act. 

So  important  was  considered  the  clearing  of  these  rivers  and 
creeks,  many  of  them  so  small  as  to  have  their  navigation  af- 
fected by  felling  a  tree  into  them,  that  a  fine  was  actually  im- 
posed upon  the  court  for  failure  to  perform  the  mandates  of 
the  act,  expressing  the  will  of  the  Colonial  Assembly. 

Of  such  importance  was  this  subject  considered  by  the  As- 
sembly that  in  May,  1722  (4  Hen.  110),  it  passed: 

"An  Act  for  the  more  effectual  clearing  of  Rivers  and  Creeks. 

"I.  Whereas,  many  of  the  rivers  and  creeks,  in  this  colony, 
are  stopped  and  choaked  up,  by  the  fall  of  trees,  stumps,  and 
rubbish  therein,  and  hedges  have,  in  many  places  of  the  said 


WATERS  OF  THE  STATE  239 

rivers  and  creeks,  been  made  across  the  same,  whereby  the 
passage  of  boats  and  vessels  is  hindered  and  obstructed,  to  the 
great  damage  of  the  inhabitants  of  this  colony,  and  hindrance 
of  their  trade  and  commerce.  And  whereas  the  said  rivers  or 
creeks  generally  divide  two  counties,  the  inhabitants  whereof 
have  refused  to  join  in  clearing  the  same:  For  remedy  whereof, 
and  that  so  beneficial  a  work  may  be  effected. 

"11.  Be  it  enacted  by  the  Lieutenant-Governor,  Council,  and 
Burgesses,  of  this  present  General  Assembly,  and  it  is  hereby 
enacted,  by  the  authority  of  the  same,  That  where  it  shall 
happen,  any  river  or  creek  in  this  colony,  shall  divide  two 
counties,  and  the  course  of  the  said  river  or  creek  be  stopped 
or  obstructed,  by  the  fall  of  any  trees  or  stumps,  or  otherwise, 
it  shall  and  may  be  lawful  for  the  courts  of  each  of  the  said 
counties,  and  they  are  hereby  required,  to  contract  and  agree 
with  such  person  or  persons  as  they  shall  think  fit,  to  clear 
the  said  rivers  or  creeks :  And  that  the  said  courts  be  and  are 
hereby  impowered  and  required,  to  levy  such  quantity  of  to- 
bacco, as  shall  be  sufificient  to  pay  and  discharge  the  workmen 
concerned  or  emploied  therein,  in  proportion  to  the  number  of 
the  tithables  in  each  of  the  said  counties. 

"III.  And  be  it  further  enacted,  by  the  authority  aforesaid, 
That  all  hedges  already  made  across  any  of  the  said  rivers  or 
creeks,  be  taken  up  and  destroied,  by  the  person  or  persons 
who  made  or  placed  the  same:  And  that,  for  the  future,  no 
hedge,  that  shall  in  any  wise  obstruct  the  passage  of  the  said 
rivers  or  creeks,  or  any  of  them,  shall  be  placed  or  set  therein : 
But  that  every  person,  who  shall  not  pull  up  and  destroy  any 
and  every  hedge,  already  by  him  set,  in  any  of  the  said  rivers 
or  creeks,  or  who  shall  hereafter  presume  to  set  any  such 
hedge  therein,  shall,  for  every  such  offence,  forfeit  and  pay 
two  hundred  pounds  of  tobacco.  And  if,  after  conviction,  the 
person  or  persons  so  offending,  shall  suffer  the  said  hedges,  or 
any  of  them,  to  continue,  and  not  pull  up  and  destroy  the  same, 
he  or  they  so  offending,  shall,  for  every  week  they  shall  suffer 
the  same  to  remain,  forfeit  and  pay  one  hundred  pounds  of 
tobacco  to  the  informer :  To  be  recovered,  with  costs,  before 
any  justice  of  the  peace  of  either  of  the  said  counties. 

"IV.  And  be  it  further  enacted,  by  all  the  authority  afore- 
said, That  where  any  river  or  creek  shall  be  in  one  county 
only,  it  shall  and  may  be  lawful  for  the  court  of  the  said 
county,  and  they  are  hereby  impowered  and  required,  to  con- 
tract and  agree  with  any  person  or  persons  to  clear  the  same: 
And,  that  the  said  courts  be  and  hereby  also  impowered  and 
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required  to  levy  such  quantity  of  tobacco,  as  shall  be  suf- 
ficient to  discharge  such  agreement.  And  that  all  such  hedges 
already  made  therein,  shall  be  pulled  up  and  destroied,  by  such 
person  or  persons  who  shall  have  placed  the  same;  and  no 
such  hedge  for  the  future  shall  be  set,  or  suffered  to  continue 
in  any  river  or  creek,  by  any  person  whatsoever ;  under  the 
like  forfeitures  and  penalties  as  are  herein  before  set  forth; 
and  to  be  recovered  in  such  manner,  and  for  the  use  of  such 
person  or  persons,  as  is  herein  also  before  directed." 

Four  years  later,  in  1726,  the  Assembly  again  asserted  its 
authority  over  not  only  the  tidal  streams,  but  also  over  the  non- 
tidal  and  non-navigable  streams  clear  up  to  the  head,  or  upper- 
most source  of  the  streams,  excepting  only  ''any  person  having 
land  on  both  sides  of  a  creek,  to  the  head  thereof  and  no  public 
landing  thereon'*. 

The  act  recites  that,  whereas  some  doubts  have  arisen  con- 
cerning the  laws  already  made,  relating  to  clearing  of  rivers 
and  creeks  and  said  laws  have  been  thought  not  to  extend  to 
any  other  rivers  or  creeks  but  what  are  navigable;  it  is  there- 
fore enacted  by  the  "Lieut.  Governor,  Council  and  Burgesses" 
that  the  law  already  set  out  above  (of  May,  1722),  shall  apply 
"to  any  rivers  or  creeks  whatsoever  in  this  Colony",  with  the 
sole  exception  noted  above,  exempting  from  the  provisions  of 
the  act  "any  person  having  land  on  both  sides  of  a  creek,  to 
the  head  therof  and  no  public  landing  thereon,"  and  visiting 
heavy  penalties  on  violators  "to  be  recovered,  tvith  costs,  in  any 
court,  or  courts  of  record  within  this  colony  and  dominion,  by 
bill,  plaint,  or  information,  wherein  no  essoin,  protection,  or 
wager  of  law,  shall  be  allowed".     (4  Hen,  177,  1726.) 

All  waters,  navigable,  or  non-navigable,  salt  or  fresh,  tidal 
or  non-tidal,  and  hedge  or  obstructions  therein  or  on  the 
bottom  thereof — any  where  in  the  Colony  or  dominion,  with 
the  single  exception  noted,  are  embraced  within  the  act,  and 
by  its  provision  that  no  ession  (excuse)  protection,  or  zvager 
of  law  be  allowed,  to  escape  the  penalties  prescribed  by  the 
act,  made  of  this  act  the  most  stringent,  all-embracing,  and 
most  highly  penalized  law  we  have  found  in  any  legislation  of 
either  the  Colonial  or  General  Assembly. 
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By  act  of  October,  1748  (6  Hen.  69),  the  courts  were  di- 
rected to  have  the  rivers  and  creeks  cleared  of  stones,  trees, 
stumps,  rubbish,  hedges,  weirs,  etc.,  at  the  expense  of  the 
county,  or  of  the  two  counties  if  the  streams  be  between  them, 
so  far  up  as  the  streams  be  "passable  to  loaded  boats  if  such 
obstruction  were  removed" — provided  that  the  work  be  done 
in  any  river  or  creek  "without  the  force  of  gun-powder".  The 
act  exempts  the  courts  of  counties  adjoining  the  River  Maherin, 
Nottaway,  Roanoke  and  Rappahannock,  above  the  falls,  from 
contracting  for  the  clearing  of  the  said  river,  or  any  of  them, 
and  also  excepts  from  its  operation  "any  person  having  land 
on  both  sides  of  a  creek  to  the  head  thereof"  with  no  public 
landing  thereon. 

Again  the  stringency  of  the  law  is  apparent,  by  the  sole 
exception  of  the  use  of  gun-powder  in  doing  the  work — the 
well  nigh  impossible  and  prohibitory  in  those  days.  Man  and 
horse  power,  levers  and  prises  were  not  to  be  spared,  but  gun- 
powder was  precious ;  "the  Indians  were  perpetrating  the  most 
cruel  barbarieties  on  the  defenceless  inhabitants  of  the  fron- 
teirs"  (6  Hen.  IV)  ;  the  French  and  Indian  War  was  brooding; 
new  sources  of  revenue  had  to  be  provided;  regular  soldiers 
were  either  impressed  into  the  service  or  drafted  from  the 
young  unmarried  men  of  the  militia;  settlements  were  to  be 
encouraged  "westward  of  the  ridge  of  mountains,  that  divides 
the  rivers  Roanoke,  James  and  Potomack  from  the  Missippi, 
in  the  County  of  Augusta"  as  "a  means  of  cultivating  a  good 
correspondence  with  the  neighboring  Indians" — and  such  hardy 
settlers  were  to  be  and  "are  exempted,  and  discharged,  from 
the  payment  of  all  public,  county,  and  parish  levies,  for  the 
term  of  ten  years,  next  following,  any  law,  usuage  or  custom 
to  the  contrary  thereof,  in  any  wise,  notwithstanding".  (6 
Hen.  258,  1752.) 

Augusta,  says  Hening,  (Vol.  6,  page  IV),  "was  then  the 
frontier  county,  and  included  all  the  western  zvaters  within 
the  limits  of  Virginia" — west  of  the  Alleghanies — something 
was  in  the  offing  and  gun-powder  need  not  be  used  to  clear 
the  bottoms  of  the  creeks. 
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When  read  in  view  of  the  times,  that  phrase  "means  of  cul- 
tivating a  good  correspondence  with  the  neighboring  Indians" 
seems  one  of  the  most  delicate  and  exquisite  bits  of  legal 
statesmanship  ever  emanating  from  a  law-making  body. 

Soldiers  and  munitions  were  to  be  moved  ever  westward — 
up  the  foot-hills  of  the  Blue  Ridge,  through  its  passes,  and 
on  across  the  Great  Valley  to,  and  over,  the  Alleghanies,  and 
thence  to  the  "good  correspondence"  not  only  with  the  neigh- 
boring Indians,  but  also  with  the  French.  Westward  the  Star 
of  Empire  was  beginning  to  "take  its  way",  and  new  roads 
were  directed  to  be  cleared  over  the  Alleghanies,  and  to  and 
from  the  iron  works  (6  Hen.  137).  The  "rivers  Maherin, 
Nottaway,  Roanoke  and  Rappahannock"  did  not  penetrate  the 
Blue  Ridge,  as  did  the  noble  James  and  the  Potomac,  so,  for 
the  time  being,  their  courts  "above  the  falls"  need  not  contract 
for  the  clearing  of  them — though  otherwise  included  in  the 
"any  rivers  or  creeks  whatsoever  in  this  colony",  in  the  act  of 
1726.  George  Washington,  already  for  several  years,  doing  a 
man's  work  as  woodsman,  frontiersman  and  surveyor,  was 
becoming  of  age,  to  carry  the  message  to  the  French  Com- 
mander, and  it  was  very  difficult  to  move  any  army  through 
the  forest  and  over  the  Blue  Ridge  and  the  Alleghanies.  The 
ways  by  the  "rivers  and  streams  whatsoever  in  the  Colony" 
were  better;  and  can  it  be  doubted  that  the  far-seeing  repre- 
sentatives of  the  people,  of  that  day,  neglected  to  impress  upon 
these  "rivers  and  streams  whatsoever  in  the  Colony",  whether 
navigable  or  not,  the  common  law  characteristics  and  attributes 
of  navigability  as  public  highways  excepting  only  "any  person 
having  land  on  both  sides  of  a  creek  to  the  head  thereof  and 
no  public  landing  thereon". 

We  have  been  unable  to  find  any  act  throughout  all  the  sub- 
sequent course  of  Colonial  legislation,  down  to  the  act 
establishing  the  Land  Office,  and  providing  for  the  granting 
of  Waste  and  Unappropriated  Lands  in  the  3rd  year  of  the 
Commonwealth,  (May,  1779;  10  Hen.  50),  in  any  wise  indi- 
cating a  relaxation  of  this  assertion  of  Sovereignty,  Dominion 
and  Control  over  the  "Waters  of  the  State",  and  over  the  bot- 
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toms  under  them,  whether  tidal  or  non-tidal,  fresh  or  salt, 
navigable  or  non-navigable ;  nor  of  assuaging  the  stringency 
of  penalty  for  violation  thereof ;  nor  do  we  believe  the  General 
Assembly,  by  the  Act  of  May,  1779,  supra,  intended  to,  in  any 
manner,  authorize  the  granting  of  these  waters  or  these  beds, 
or  bottoms  under  them. 

The  effect  of  this  Act  of  1779,  and  it  subsequent  legislative 
history,  and  judicial  interpretation,  is  attempted  to  be  treated 
elsewhere  herein.     (See  page  175.) 

The  Colonial  and  early  Post-Colonial  Legislative  history  of 
the  Several  Streams,  as  found  in  Hening  and  Shepherd: 

The  Appomattox  River. 

"Be  it  enacted,  That  from  and  after  the  passing  of  this  act, 
it  shall  and  may  be  lawful  for  the  justices  of  the  several  county 
courts  of  Henrico,  Prince  George,  Amelia,  Goochland,  and 
Albemarle,  and  they  are  hereby  impowered,  to  order  the  clear- 
ing of  the  said  rivers,  (Appomattox  and  James)  where  they 
are  now  or  may  hereafter  be  obstructed,  by  any  trees  or 
stumps,  whether  the  same  be  above  the  ebbing  and  flowing  of 
the  tide  or  not;  and  to  levy  the  charge  thereof  on  the  tithables 
of  the  county  or  counties,  as  the  case  may  be,  pursuant  to  the 
directions  of  an  act,  made  in  the  eighth  year  of  the  reign  of  his 
late  majesty  king  George  the  first,  intitled.  An  act,  for  the  more 
effectual  clearing  of  rivers  and  creeks. 

"And  whereas  the  making  and  raising  of  mill-dams,  and 
stone-stops,  or  hedges  for  catching  Fish,  is  a  great  obstruction 
to  the  navigation  of  the  said  rivers ;  Be  it  further  enacted,  by 
the  authority  aforesaid.  That  all  mill  dams,  stone  stops,  and 
hedges,  already  made  across  either  of  the  said  rivers,  where 
they  are  navigable,  shall  be  thrown  down  and  destroyed  by  the 
person  or  persons  who  made  the  same ;  and  that  for  the  future, 
no  mill-dam,  stone-stop,  or  hedge,  shall  be  made,  placed,  or  set, 
in  either  of  the  said  rivers ;  but  that  every  person  who  shall  not, 
before  the  last  day  of  October  next,  remove  and  destroy  any 
and  every  mill  dam,  stone-stop,  and  hedge,  so  made  and  set  up 
in  the  said  rivers,  or  who  shall  hereafter  presume  to  erect,  make, 
or  set  up,  any  such  mill  dam,  stone-stop,  or  hedge,  shall  forfeit 
and  pay  to  the  informer,  five  hundred  pounds  of  tobacco,  for 
every  such  offence."     (February,  1745,  5  Hen.  375.) 
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For  clearing  Appomattox  and  Pamunkey  Rivers: 

"AND  BE  IT  FURTHER  ENACTED,  That  where  any 
mill-dams  are  raised  or  build  across  the  said  rivers,  or  either 
of  them,  the  proprietor  or  proprietors  of  such  mill  or  mills, 
shall  within  six  months  after  the  passing  of  this  act,  build, 
erect,  or  prepare  a  gate,  lock  or  passage,  sufficient  and  con- 
venient for  the  passing  of  any  boat  or  other  vessel,  and  if  the 
proprietor  or  proprietors  of  any  such  mill  or  mills,  shall  fail 
to  erect,  build  or  prepare  such  gate,  lock,  or  passage,  within 
six  months  after  the  passing  of  this  act,  then  it  shall  and  may 
be  lawful,  to  and  for  the  said  trustees,  or  the  person  or  persons 
so  appointed  by  them,  to  break  down  and  destroy  the  said  mill- 
dams,  any  law,  usage,  or  custom  to  the  contrary,  in  any  wise, 
notwithstanding."     (February,  1752,  6  Hen.  291.) 

An  act  for  opening  and  extending  the  navigation  of  Appa- 
mattox  river.     (October,  1787,  12  Hen.  591.) 

An  act  for  improving  the  navigation  of  Appamattox  river, 
from  Broadway  to  Pocahuntas  bridge.  (October,  1788,  12 
Hen.  792.) 

An  act  to  amend  the  act  entitled  "An  act  for  opening  and 
extending  the  navigation  of  Appomattox  river."  (October, 
1790,  13  Hen.  153.) 

An  act  to  amend  the  act,  entitled  "An  act  for  improving  the 
Navigation  of  Appamattox  River,  from  Broadway  to  Poca- 
huntas bridge."     (October,  1792,  13  Hen.  568.) 

An  act  to  explain  and  amend  an  act  for  opening  and  ex- 
tending the  navigation  of  Appamattox  river.  (October,  1792, 
13  Hen.  568.) 

An  act  to  amend  and  reduce  into  one  act  the  several  acts  for 
opening  and  extending  the  navigation  of  Appomattox  river. 
(1  Shep.  390.) 

An  act  to  amend  an  act,  entitled,  "An  act  to  amend  and  re- 
duce into  one  act,  the  several  acts  for  opening  and  extending 
the  navigation  of  Appamattox  river".     (2  Shep.  34.) 

An  act  to  revive  and  amend  the  act  intitled,  "An  Act  for 
improving  the  navigation  of  Appamattox  river,  from  Broad- 
way to  Pocahuntas  bridge".     (2  Shep.,  Chap.  29.) 

An  act  to  amend  an  act,  intitled,  "An  act  to  revive  and 
amend  an  act  intitled  'an  act  for  improving  the  navigation  of 
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Appomattox  river,  from  Broadway  to  Pocahuntas  bridge'."     (2 
Shep.,  Chap.  72.) 

The  Bannister  River 
The  act  appoints  trustees  for  clearing  Banister  river  up  to 
McDaniel's  mill.     (October,  1791,  13  Hen.  278.) 

The  Blackwater  River 

An  act  for  opening  the  navigation  of  Blackwater  river,  from 
Little  Town  on  the  said  river,  to  Broadwater  bridge.  (Octo- 
ber, 1790,  13  Hen.  203.) 

An  act  to  amend  in  part  an  act  for  opening  the  navigation 
of  Blackwater  river,  from  Little  Town  on  the  said  river,  to 
Broadwater  Bridge.     (October,  1791,  13  Hen.  285.) 

An  act  for  opening  and  improving  the  navigation  of  Staun- 
ton and  Black  zvater  rivers.     (2  Shep.,  ch.  45,  233.) 

Chackoe  (Shockoe?)   Creek 
Provision  for  improving  the  navigation  of  Chackoe  creek. 
(May,  1780,  Hen.  10,  319.) 

Chickahominy  River 

An  act  for  clearing  the  River  Chickahomy.  (Oct.,  1765,  8 
Hen.  148.) 

An  act  for  clearing  and  extending  the  navigation  of  Chicka- 
hominy river.     (Oct.,  1786,  12  Hen.  382.) 

Clinch  River 

An  act  declaring  Clinch  river  a  public  highway: 

"Whereas  it  is  represented  to  this  general  assembly,  that  the 
navigation  of  Clinch  river  is  an  object  of  importance  to  the 
citizens  of  this  commonwealth ;  wherefore  the  better  to  secure 
to  the  inhabitants  of  the  western  country  the  free  use  of  the 
said  river, 

"Be  it  therefore  enacted,  That  the  said  Clinch  river  is  here- 
by declared  a  public  highway,  and  free  for  the  use  of  the  citi- 
zens of  this  commonwealth,  in  common  with  the  citizens  of  the 
United  States,  from  the  junction  of  the  Maiden  Springs  and 
North  fork,  to  the  line  of  the  state  of  Tennessee. 

"And  be  it  further  enacted.  That  if  any  person  or  persons 
whatever,  shall  hereafter  obstruct  the  navigation  thereof,  or 
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the  passage  of  fish  in  the  same,  by  erecting  any  mill  dam,  or 
any  dams  for  other  public  works,  across  the  said  river,  the 
person  or  persons  so  offending,  shall  be  deemed  guilty  of 
nuisance,  and  moreover  shall  forfeit  and  pay  twenty-five  dol- 
lars for  every  day  they  shall  continue  the  same,  to  be  recovered 
by  action  of  debt  or  information,  and  to  be  applied  towards 
lessening  the  county  levy  of  that  county  in  which  the  said 
offence  shall  be  committed :  Provided  nevertheless,  That  noth- 
ing in  this  act  shall  be  so  construed  as  to  prevent  the  citizens 
of  this  commonwealth  from  making  dams  of  loose  stones  in 
the  said  river,  for  the  purpose  of  catching  fish,  so  that  they  do 
not  obstruct  the  navigation."     (January  1,  1806,  3  Shep.  221.) 

Fluvanna  River 
Appropriating  money  to  clear  the  Fluvanna  river.     (Febru- 
ary, 1745,  5  Hen.  377.) 

Hardware  River 
An  act  for  opening  and  improving  the  navigation  of  Hard- 
ware river,  from  the  fork  thereof  to  its  junction  with  James 
river.     (Jan.,  1804,  3  Shep.  68.) 

Holstein  River 
Resolution : 

"RESOLVED,  That  the  opening  of  the  navigation  of  the 
Holstein  river,  to  the  boundary  line  between  this  state  and  state 
of  Tennessee,  and  from  thence  to  the  river  Tennessee,  is  an 
object  of  the  greatest  importance  to  the  interior  commerce  of 
a  large  portion  of  this  state  and  the  state  of  Tennessee,  and 
that  the  commonwealth  of  Virginia  will  cheerfully  enter  into  a 
joint  system  to  effect  the  same ;  to  arrange  which,  that  the  fol- 
lowing gentlemen  be  appointed,  namely,  William  King,  James 
White,  David  Campbell,  Frederick  Hamilton,  Francis  Preston. 
William  Tate  and  Henry  St.  I.  Dixon,  any  three  of  whom  shall 
have  authority  to  wait  on  the  legislature  of  Tennessee,  and 
enter  into  proper  stipulations  for  accomplishing  the  said  ob- 
ject ;  subject  to  the  consideration  of  the  respective  legislatures, 

"Agreed  to  by  the  Senate,  January  30th,  1804."  (Jan.  30. 
1804,  3  Shep.) 

James  River 
An  act  for  clearing  James  river : 

"That  from  and  after  the  passing  of  this  act,  it  shall  and 
may  be  lawful  for  the  justices  of  the  several  county  courts  of 


WATERS  OF  THE  STATE  247 

Henrico,  Prince  George,  Amelia,  Goochland  and  Albemarle, 
and  they  are  hereby  impowered,  to  order  the  clearing  of  the 
said  rivers,  (James  and  Appomattox),  where  they  are  now  or 
may  hereafter  be  obstructed,  by  any  trees  or  stumps,  whether 
the  same  be  above  the  ebbing  and  flowing  of  the  tide  or  not." 
(February,  1745,  5  Hen.  375.) 

For  text,  see  under  Appomattox  River. 

An  act  for  clearing  the  great  falls  of  James  River ;  the  river 
Chickahominy,  for  the  north  passage  of  the  James.  Trustees 
are  empowered  to  contract  for  clearing  the  said  rivers  or  ex- 
tending the  navigation  of  James  River  from  Westham  down- 
ward through  the  great  falls.     (October,  1765,  8  Hen.  148.) 

An  act  appointing  certain  persons  to  receive  subscriptions 
and  contract  with  undertakers  for  the  clearing  of  James  River 
through  the  South  Mountain.     (October,  1783,  11  Hen.  341.) 

An  act  for  clearing  and  improving  the  navigation  of  James 
River.     (May,  1784,  11  Hen.  450.) 

An  act  to  amend  an  act,  intituled.  An  act  for  clearing  and  im- 
proving the  navigation  of  James  River.  (October,  1785,  12 
Hen.  116.) 

An  act  authorizing  John  Mayo,  the  younger,  to  build  a  toll 
bridge  across  James  river.     (October,  1785,  12  Hen.  220.) 

An  act  to  amend  the  act,  entitled  "An  act  for  clearing  and 
improving  the  navigation  of  James  River".  (Oct.,  1790,  13 
Hen.  163.) 

An  act  for  regulating  the  navigation  of  James  River,  above 
the  falls  of  the  said  river.     (Oct.,  1791,  13  Hen.  269.) 

An  act  giving  six  years  further  time  to  the  James  river  com- 
pany to  complete  the  navigation  thereof.     (1  Shep.  242.) 

An  act  concerning  the  clearing  of  the  north  fork  of  James 
river.     (1  Shep.  330.) 

An  act  for  the  completion  of  the  James  river  navigation.  (1 
Shep.  375.) 

An  act  concerning  the  James  river  company.     (2  Shep.  159.) 
An  act  to  amend  and  carry  into  effect  the  several  acts  pro- 
viding for  the  opening  a  road  from  the  upper  navigation  of 
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James  river  to  the  upper  navigation  of  Kanawha.  (Jan.,  1805, 
3  Shep.  172.) 

An  act  concerning  the  road  from  the  upper  navigation  of 
Kanawha  to  the  upper  navigation  of  James  river.  (Jan.,  1808, 
3  Shep.  398.    See  also  3  Shep.  348.) 

An  act  to  amend  an  act  entitled,  "An  act  concerning  the 
clearing  the  North  fork  of  James  river".  (Jan.,  1805,  3  Shep. 
149.) 

An  act  to  amend  an  act.  Entitled,  "An  act  for  more  effectual- 
ly preventing  obstructions  to  the  passage  of  fish  in  James  river 
and  its  navigable  branches".  (Jan.,  1805,  3  Shep.  153,  Ch. 
27.) 

An  act  to  amend  and  explain  the  act,  entitled  "An  act  for 
improving  the  navigation  of  James  river".  Tolls,  rates  of  and 
estate  in.  River,  how  to  be  improved,  Power  of  legislature  over 
the  subject  not  to  be  abridged.     (Jan.  31,  1805,  3  Shep.  156.) 

An  act  concerning  the  navigation  of  James  river.  (Jan.  27, 
1806,  3  Shep.  256.) 

An  act  to  amend  "An  act  concerning  the  James  river  com- 
pany".    (Dec.  31,  1806,  3  Shep.  323.) 

An  act  to  continue  and  amend  an  act  concerning  the  James 
river  company.     (Jan.  7,  1808,  3  Shep.  404.) 

Mattapony  River 

Trustees  appointed  for  clearing  Mattapony  River,  to  remove 
all  stops  which  in  their  opinion  obstruct  the  navigation  of  the 
same,  as  high  as  Burk's  Bridge  in  Caroline  County.  (Nov., 
1753,  6  Hen.  394.) 

To  amend  an  act  for  clearing  Mattapony  river.  (Feb., 
1772,  8  Hen.  579.) 

An  act  to  amend  the  act  "For  clearing  Mattapony  river 
(Oct.,  1784,  11  Hen.  530.) 

An  act  for  opening  and  improving  the  navigation  of  Matta- 
pony river.  The  act  extends  navigation  of  said  river  "from 
Todd's  bridge  in  the  counties  of  King  William  and  King  and 
Queen  as  far  up  the  same  as  they  (trustees  appointed  by  the 
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Act)  may  judge  it  practicable,  so  as  to  have  a  sufficient  depth 
and  width  of  water  to  navigate  boats,  batteaus  or  canoes  capa- 
ble of  carrying  four  hogsheads  of  tobacco".  (Oct.,  1788,  12 
Hen.  698.) 

The  Monongahela  River 

An  act  for  clearing  and  extending  the  navigation  of  Monon- 
gahela and  West  Fork  rivers.     (1  Shep.,  ch.  29.) 

An  act  concerning  the  navigation  of  Monongalia  river  and 
its  branches.     (2  Shep.  243.) 

The  Pamunkey 
For  clearing  Pamunkey  and  Appomattox  rivers. 

"And  be  it  further  enacted,  That  where  any  mill-dams  are 
raised  or  built  across  the  said  rivers,  or  either  of  them,  the 
proprietor  or  proprietors  of  such  mill  or  mills,  shall  within 
six  months  after  the  passing  of  this  act,  build,  erect,  or  pre- 
pare a  gate,  lock  or  passage,  sufficient  and  convenient  for  the 
passing  of  any  boat  or  other  vessel,  and  if  the  proprietor  or 
proprietors  of  any  such  mill  or  mills,  shall  fail  to  erect,  build 
or  prepare  such  gate,  lock,  or  passage,  within  six  months  after 
the  passing  of  this  act,  then  it  shall  and  may  be  lawful,  to  and 
for  the  said  trustees,  or  the  person  or  persons  so  appointed  by 
them,  to  break  down  and  destroy  the  said  mill-dams,  any  law, 
usage,  or  custom  to  the  contrary,  in  any  wise,  notwithstanding." 
(Feb.,  1752,  6  Hen.  291.) 

An  act  for  opening  and  extending  the  navigation  of  Pamun- 
key river. 

"Sect.  1.  Whereas  it  is  represented  to  the  General  Assembly, 
that  the  opening,  improving  and  extending  the  navigation  of 
Pamunkey  river  to  the  highest  part  practicable,  will  be  of  pub- 
lic utility,  and  that  many  persons  are  willing  to  subscribe  con- 
siderable sums  of  money  for  effecting  the  same."  (Oct.,  1789, 
13  Hen.  73.) 

An  act  to  amend  an  act  intituled,  "An  act  for  opening  and 
extending  navigation  of  Pamunkey  river".     (1  Shep.  243.) 

The  Piankatank  River 
An  act  for  opening  and  improving  the  navigation  of  Pian- 
katank river,  and  the  waters  thereof.     (1  Shep.  399.) 
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The  Pig  River 

An  act  for  opening  and  improving  the  navigation  of  Pig 
river.     (2  Shep.  50.) 

An  act  concerning  the  navigation  of  Pig  river.  (Jan.  3, 
1804,  3  Shep.  43.) 

The  Potomac  River 

To  open  and  extend  the  navigation  of  the  Potomac  river 
from  Fort  Cumberland  to  Tidewater.  (Feb.,  1772,  8  Hen. 
570.) 

An  act  for  opening  and  extending  the  navigation  of  Potow- 
mack  river.     (Oct.,  1784,  11  Hen.  509,  510.) 

An  act  for  improving  the  navigation  of  the  south  branch  of 
Potowmack  river.     (Oct.,  1785,  12  Hen.  60.) 

An  act  to  amend  the  act  for  opening  and  extending  the  navi- 
gation of  Potowmack  river.     (Oct.,  1785,  12  Hen.  68.) 

An  act  concerning  mill-dams  on  the  South  Branch  of  Po- 
towmack river.     (Oct.,  1786,  12  Hen.  362.) 

An  act  to  amend  an  act,  intitled  "An  act  for  opening  and 
extending  the  navigation  of  Patowmack  river."  (Oct.,  1790, 
13  Hen.  187.) 

An  act  concerning  the  slopes  in  the  mill  dams  on  the  south 
branch  of  Patowmac  river.     (Oct.,  1791,  13  Hen.  274.) 

An  act  to  amend  the  act,  intituled,  "An  act  to  amend  the 
act,  intitled,  An  act  for  opening  and  extending  the  navigation 
of  Patowmac  river".     (Oct.,  1791,  13  Hen.  275.) 

An  act  for  regulating  inland  navigation  on  Patowmac  river, 
above  tide  water.     (1  Shep.  239.) 

An  act  to  repeal  in  part,  "An  act  concerning  the  Patowmac 
company,  and  for  other  purposes."     (1  Shep.  241.) 

An  act  giving  further  time  for  opening  the  navigation  of 
Patowmac  river  above  tide  water.     (1  Shep.  329.) 

An  act  for  completing  the  navigation  of  the  Patowmac  river. 
(1  Shep.  376.) 

An  act  to  amend  the  act  for  opening  and  extending  the  navi- 
gation of  the  Patowmac  river.    (2  Shep.  76.) 
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An  act  to  amend  the  act,  intituled,  "An  act  to  amend  the  act 
for  opening  and  extending  the  navigation  of  Patowmac  river. 
(2  Shep.  212.) 

An  act  to  prevent  obstructions  to  the  navigation  of  Potow- 
mac  river  above  the  falls.     (2  Shep.  230.) 

An  act  concerning  the  patowmac  river.     (2  Shep.  465.) 

An  act  allovv^ing  a  further  time  to  the  Potowmac  company 
for  completing  the  navigation  of  the  Potov^rmac  river,  and  for 
other  purposes.     (Jan.  24,  1806,  3  Shep.  250.) 

Powell's  River 
An  act  declaring  Powell's  river  a  highway. 

"Whereas  it  is  represented  to  this  general  assembly,  that  the 
navigation  of  Powell's  river  is  an  object  of  importance  to  the 
citizens  of  this  commonwealth ;  wherefore,  the  better  to  secure 
to  the  inhabitants  of  the  western  country  the  free  use  of  the 
said  river, 

"Be  it  enacted.  That  the  said  Powell's  river  is  hereby  de- 
clared a  public  highway,  and  free  for  the  use  of  the  citizens 
of  this  commonwealth,  in  common  with  the  citizens  of  the 
United  States,  from  Spencer's  mill  to  the  line  of  the  State  of 
Tennessee. 

"And  be  it  further  enacted.  That  if  any  person  or  persons 
whatever  shall  hereafter  obstruct  the  navigation  thereof,  or  the 
passage  of  fish  in  the  same,  by  erecting  any  mill-dam,  or  any 
dam  for  other  public  works,  across  the  said  river,  the  said  dam 
or  dams  shall  be  considered  a  nuisance,  and  he  or  they  so 
offending  shall  forfeit  and  pay  the  sum  of  twenty-five  dollars 
for  every  day  they  shall  continue  the  same,  to  be  recovered  by 
action  of  debt  or  information,  and  be  applied  towards  lessening 
the  county  levy  of  that  county  in  which  the  said  offence  shall 
be  committed. 

"Provided  nevertheless.  That  nothing  in  this  act  shall  be  so 
construed  as  to  prevent  the  citizens  of  this  commonwealth  from 
making  dams  of  loose  stones  in  the  said  river  for  the  purpose 
of  catching  fish. 

"This  act  shall  commence  and  be  in  force  from  and  after 
the  passing  thereof."     (Jan.  9,  1805,  3  Shep.  192.) 
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Quantico  Creek 

An  act  for  opening  and  improving  the  navigation  of  Quan- 
tico Creek,  in  the  county  of  Prince  William,     (1  Shep.  394.) 

An  act  to  explain  the  act,  intituled,  "An  act  to  amend  the 
act,  intituled,  'An  act  for  opening  and  improving  the  navigation 
of  Quantico  creek,  in  the  county  of  Prince  William'."  (2 
Shep.  98.) 

An  act  to  amend  the  act,  intituled,  "An  act  for  opening  and 
improving  the  navigation  of  Quantico  creek,  in  the  county  of 
Prince  William".     (2  Shep.  37.) 

An  act  for  raising  by  lottery  a  sum  of  money  for  improving 
the  navigation  of  Quantico  creek.     (Jan.  1,  1805,  3  Shep.  174.) 

Rappahannock  River 

An  act  to  authorize  Francis  Thornton  to  build  a  Toll  Bridge 
across  Rappahannock  River.     (Oct.,  1791,  13  Hen.  280.) 

An  act  to  amend  an  act,  intituled,  "An  act  for  opening  and 
clearing  the  navigation  of  Rappahannock  river".  (1  Shep, 
ch.  45.) 

An  act  for  opening  and  clearing  the  navigation  of  Rappa- 
hannock river.     (1  Shep.  244.) 

Rivanna  River 
An  act  incorporating  a  company  to  open  and  improve  the 
navigation  of  the  Rivanna  river  from  Milton  to  Moore's  ford, 
opposite  the  town  of  Charlottesville,  in  the  county  of  Albe- 
marle.    (Dec.  30,  1806,  3  Shep.  318.) 

Roanoke  River 

An  act  for  clearing  Roanoke  river.  (May,  1783,  11  Hen. 
250.) 

An  act  to  amend  the  act,  intituled  an  act  for  clearing  Roanoke 
river.     (Oct.,  1784,  11  Hen.  506.) 

An  act  to  amend  the  act,  intituled,  "An  act  for  clearing  Roa- 
noke River".  The  Act  extends  navigation  of  the  river  Roanoke 
from  the  falls  "upwards  to  the  fork  of  Dan  and  Staunton 
rivers  and  up  said  rivers  Staunton  and  Dan  to  the  heads  there- 
of".    (Oct.,  1790,  13  Hen.  193.) 


WATERS  OF  THE  STATE  253 

An  act  to  amend  an  act,  intituled,  "An  act  to  amend  an  act, 
intituled,  'An  act  for  clearing  Roanoke  river'."     (1  Shep.  241.) 

An  act  to  authorize  a  lottery  for  clearing  Roanoke  River. 
(2  Shep.  67.) 

The  Shenandoah  River 

An  act  for  opening  and  extending  the  navigation  of  Shenan- 
doah river.     (2  Shep.  99.) 

An  act  to  repeal  a  part  of  the  act,  intituled,  "An  act  author- 
izing the  Patowmac  company  to  open  the  Shenandoah  river". 
(2  Shep.  459.) 

An  act  authorizing  the  Potowmac  company  to  open  the 
Shenandoah  river. 

"1.  Whereas  the  extension  of  the  navigation  of  the  Shen- 
andoah will  be  of  public  utility,  for  w^hich  purpose  it  may  be 
necessary  to  cut  lands  and  erect  locks  and  other  works  on 
both  sides  of  the  river,  and  the  legislature  of  Virginia  being  im- 
pressed with  the  importance  of  the  object,  and  desirous  of 
encouraging  so  useful  an  undertaking;  and  whereas  it  is  proof 
before  the  legislature,  that  the  endeavors  to  form  a  company 
for  that  purpose,  under  the  act  of  the  legislature,  passed  Janu- 
ary the  twenty-third,  one  thousand  seven  hundred  and  ninety- 
eight,  have  been  ineffectual,  and  the  Potowmac  company  hav- 
ing by  their  board  of  directors,  communicated  to  the  present 
legislature  their  willingness  to  undertake  that  important  work: 

"2.  Be  it  therefore  enacted  by  the  general  assembly,  That 
for  and  in  consideration  of  the  expenses  the  said  company  will 
be  at,  not  only  in  cutting  said  canals,  erecting  locks  and  other 
works,  for  opening  the  different  falls  of  the  said  river,  and 
the  north  and  south  branches  thereof,  to  wit:  the  north  branch 
up  to  the  mouth  of  Smith's  creek  in  the  county  of  Shenandoah, 
and  the  south  branch,  to  a  place  called  Cathrae's  in  the  county 
of  Rockingham,  where  the  said  south  branch  forks,  and  in  im- 
proving and  extending  the  navigation  thereof,  but  in  main- 
taining and  keeping  the  same  in  repair,  the  said  canals  and 
works  with  all  their  profits,  shall  be  and  the  same  are  hereby 
vested  in  the  stockholders  of  the  Potowmac  company,  their 
heirs  and  assigns  forever,  as  tenents  in  common,  in  proportion 
to  the  shares  held  by  them  respectively,  and  the  same  shall  be 
deemed  real  estate,  and  be  forever  exempt  from  payment  of 
any  tax,  imposition  or  assessment,  whatsoever;  and  the  said 
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president  and  directors  shall  be  entitled  to  demand  and  receive 
at  such  place  or  places  on  the  said  river,  as  they  shall  think 
proper,  the  same  tolls  which  were  allowed  the  Shenandoah 
company  under  the  act  of  the  general  assembly,  passed  the 
twenty-third  day  of  January,  one  thousand  seven  hundred  and 
ninety-eight,  entituled,  "An  act  for  opening  and  extending  the 
navigation  of  the  Shenandoah  river,"  but  which  tolls  shall  be 
subject  to  reasonable  deduction  by  the  legislature,  after  the 
end  of  seven  years  from  the  completion  of  the  said  navigation, 
and  they  shall  demand  the  said  tolls  immediately  after  they  have 
rendered  the  mouth  of  the  said  Shenandoah  navigable,  which 
tolls  may  be  discharged  in  dollars  and  cents  and  other  coin 
made  current  by  law."     (2  Shep.  64.) 

The  Slate  River 
An  act   for  improving  the  navigation  of   Slate  river.      (1 
Shep.  328.) 

Smith's  River 

An  act  for  opening  and  improving  the  navigation  of  Smith's 
river.     (2  Shep.  210.) 

Staunton  River 

An  act  to  improve  the  navigation  of  Staunton  river,  from 
Booker's  ferry  to  the  mouth  of  Pig  river.     (2  Shep.  97.) 

An  act  for  opening  and  improving  the  navigation  of  Staun- 
ton and  Black  water  rivers.    (2  Shep.  233.) 

Summerton  Creek 
To  empower  Lemuel  Riddick  to  clear  Summerton  Creek,  in 
Nansemond  County.     (April,  1757,  7  Hen.  154.) 

West  Fork  River 
An  act  for  clearing  and  extending  the  navigation  of  Monon- 
gahela  and  West  Fork  rivers.     (1  Shep.,  ch.  29.) 

Willis  River 

An  act  for  opening  and  extending  the  navigation  of  Willis's 
River,  Clears,  improves  and  extends  the  navigation  of  Wil- 
lis's river,  in  the  county  of  Cumberland,  to  the  highest  part 
practicable.     (Oct.,  1787,  12  Hen.  583.) 

An  act  to  explain  and  amend  the  act  for  opening  and  extend- 
ing the  navigation  of  Willis's  river.  (Oct.,  1787,  12  Hen. 
586.) 
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An  act  to  authorize  the  court  of  Cumberland  county  to  ap- 
point a  principal  surveyor  over  Willis's  river. 

"1,  Be  it  enacted  by  the  general  assembly,  That  the  court  of 
the  county  of  Cumberland  is  hereby  empowered  and  author- 
ized, at  their  next  April  court,  and  at  each  succeeding  April 
court,  to  appoint  a  principal  surveyor  over  Willis's  river,  w^hose 
duty  it  shall  be  to  view  the  same,  from  the  Caira  mills  to  its 
confluence  with  James  river,  at  least  once  between  the  months 
of  April  and  September  in  each  year;  and  to  notify  to  each 
surveyor,  within  the  said  limits,  any  new  obstruction  to  navi- 
gation within  his  district;  and  each  surveyor,  so  notified,  who 
neglects  for  fifteen  days  thereafter,  to  summon  the  hands  under 
him  to  remove  such  obstruction,  and  in  case  of  the  non-attend- 
ance of  the  said  hands,  neglects  or  refuses  to  sue  for  the  penal- 
ties, the  said  hands,  or  their  proprietors  thereby  incur,  shall,  in 
either  case,  be  considered  guilty  of  a  wilful  negligence  of  his 
duty,  and  be  subject  to  the  penalty  thereby  incurred. 

"2.  Each  principal  surveyor,  neglecting  or  refusing  to  com- 
ply with  the  duties  assigned  him  by  this  act,  shall  for  every 
neglect  or  refusal,  forfeit  and  pay  the  sum  of  forty  dollars, 
to  be  recovered  by  presentment  of  a  grand  jury  for  the  afore- 
said county  of  Cumberland,  or  by  motion,  with  ten  days  notice, 
before  the  court  of  the  said  county.  All  penalties  recovered 
under  this  act  shall  be  appropriated  by  the  court  of  the  said 
county  towards  the  improvement  of  the  navigation  of  Willis's 
river  within  the  limits  aforesaid. 

"3.  This  act  shall  commence  and  be  in  force  from  and  after 
the  first  day  of  April  next.     (2  Shep.  297.) 

As  Others  See  Them 

''What  do  these  statutes  mean?  They  clearly  indicate,  that 
Virginia  always  assumed  to  exercise  control  over  the  beds  of 
her  navigable  streams.  The  beds  of  course  include  the  shores 
and  the  whole  space  through  wJtich  the  stream  flows."  (  Rav- 
enswood  v.  Flemings,  22  W.  Va.  52,  66.) 


CHAPTER  ELEVEN 

Low  Water  Mark,  or  High  Water  Mark 
Riparian  Owners'  Rights 
The  Case  of  Robert  Liny 

TN  whom  are  the  title  and  ownership,  in  Virginia,  of  the 
•'*■  Shore,  or  the  strip  of  land  between  High  Water  and  Low 
Water? 

A  simple  question,  one  might  say,  yet  we  agree  with  a 
much  perplexed  annotator  who  says  of  this  topic,  in  its  general 
application,  that  "the  law  upon  this  subject  is  in  a  very  un- 
satisfactory condition". 

The  question  seems  not  to  have  been  of  sufficient  impor- 
tance to  get  before  the  courts  until  well  along  in  the  seven- 
teenth century.  Bouvier's  Law  Dictionary  defines  a  "shore"  to 
be  land  on  the  side  of  a  sea,  lake,  or  river;  though  strictly 
speaking,  where  the  water  does  not  ebb  and  flow  in  a  river, 
there  is  no  shore.     (Child  v.  Starr,  4  Hill  369.) 

The  term  is  applied  to  both  tidal  and  non-tidal  streams,  and, 
in  the  latter  application,  means  those  portions  of  the  banks  of 
the  river  which  touch  the  margin,  or  edges  of  the  stream. 
(Child  V.  Starr,  4  Hill  369.) 

The  shore  of  a  navigable  river  is  the  ground  which  lies 
between  ordinary  high  and  low  water  mark.  (D  alt  on  v.  Haze- 
let,  182  Fed.  562.) 

It  is  land  contiguous  to  the  water,  and  thus  distinguished 
from  the  beds  of  the  streams.  (Comm.  v.  Garner,  3  Gratt. 
(44  Va.)  675;  French  v.  Bankhead,  11  Gratt.  (52  Va.)  160.) 

A  good  workable  definition,  adopted  both  in  England  and  in 
Virginia,  is  that  strip  of  land  on  navigable  water,  between  ordi- 
nary high  water  and  ordinary  low  water — not  spring  tide,  or 
neap  tide,  uninfluenced  by  special  seasons,  winds  or  other  cir- 
cumstances. (Hale,  DeJure  Maris,  Chapter  6;  Scott  v. 
Doughty,  124  Va.  358.) 
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In  England,  by  virtue  of  the  common  law,  this  shore  line,  or 
soil  between  high  and  low  water  mark  is  prima  facie  in  the 
crown.     {Pearce  v.  Bunting  (1896),  2  Q.  B.  360.) 

In  England,  however,  this  title  may  be  in  some  individual, 
as  a  result  of  some  private  grant,  or  as  a  prescriptive  right,  and 
the  burden  is  on  a  private  claimant  to  show  his  title.  {Queen 
V.  Dublin  County  Justices,  Irish  Reports,  5  C.  L.  548;  Attorney 
General  v.  Chamherlaine,  4  Kay  &  J.  292;  Groner  v.  Foster, 
94  Va.  657.) 

The  reader  is  referred  to  an  exhaustive  Note  on  this  subject 
in  45  L.  R.  A.  227,  annotating  the  Virginia  case  of  Waverly 
Water  Front  Improvement  Company  v.  E.  V.  White,  97  Va. 
176. 

It  is  not  our  purpose  to  examine  the  decisions  of  other  states, 
nor  do  we  think  it  would  be  entirely  satisfactory  to  refer  to 
some  recent  case,  and  stop  there.  It  is  our  aim  to  refer  to 
source  material,  so  that  in  the  light  of  the  anticnt  times  the 
modern  law  may  be  understood. 

The  Colonial  Assembly  in  1679  considered  this  question,  and, 
evidently  not  finding  the  English  rule  applicable  to  new  and 
different  conditions  in  this  colony,  changed  the  law  in  the  case 
of  Robert  Liny: 

"Robert  Liny  haveing  complained  to  this  grand  assembly, 
that  whereas  he  had  cleared  a  fishing  place  in  the  river  against 
his  owne  land  to  his  greate  cost  and  charge  supposing  the  right 
thereof  in  himselfe  by  virtue  of  his  pattents,  yett  neverthelesse 
severall  persons  have  frequently  obstructed  him  in  his  just 
priviledge  of  ffishing  there,  and  in  despight  of  him  came  upon 
his  land  and  hale  their  sceanes  on  shore  to  his  great  prejudice, 
aleadging  that  the  water  was  the  kings  majesties,  and  not  by 
him  granted  away  in  any  pattent,  and  therefore  equally  free  to 
all  his  majesties  subjects  to  ffish  in  and  hale  their  sceanes  on 
shore,  and  praying  for  releife  therein  by  a  declaratory  order 
of  this  grand  assembly:  it  is  ordered  and  declared  by  this 
grand  assembly  that  every  mians  right  by  vertue  of  his  pattent 
extends  into  the  rivers  or  creeks  soe  farre  as  low  water  marke, 
and  it  is  a  priviledge  granted  to  him  in  and  by  his  pattent,  and 
that  therefore  noe  person  ought  to  come  and  ffish  there  above 
low  water  marke  or  hale  their  sceanes  on  shoare    (without 
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leave  first  obtained)   under  the  hazard  of  committing  a  tres- 
passe,  for  which  he  is  sueable  by  law."     (2  Hening,  page  456.) 

In  Commonwealth  v.  Garner,  3  Gratt.  (44  Va.)  655,  711,  a 
case  involving  the  boundary  of  the  Ohio  river,  Judge  Robert- 
son said : 

"I  have  found  no  legislation  directly  recognizing  low  water 
mark,  except  a  resolution  of  the  General  Assembly,  in  1679, 
and  the  comparatively  late  act  of  February,  1819.  The  resolu- 
tion was  inserted  in  Hening's  general  collection,  taken  from  a 
manuscript  copy  of  the  laws,  2  Hen.  Stat.  456  and  note.  It 
seems  rather  a  judgment  than  a  law,  pronounced  on  a  petition 
of  an  individual ;  though  it  is  called  a  declaratory  order,  and  in 
general  law  terms  declares  that  'every  man's  right,  in  virtue  of 
his  pattent,  extends  soe  farre  as  low  water  marke',  &c.  Neither 
the  resolution  itself,  nor  the  principle  it  asserts,  is  to  be  found 
in  any  of  the  numerous  editions  or  revisals  of  our  laws.  If  it 
was  ever  law,  I  regard  it  as  long  obselete,  or  as  repealed  by 
the  act  of  1780.  'The  other  act,  that  of  February,  1819,  (Acts 
of  1819,  ch.  28),  reciting  that  doubts  exist  how  far  the  rights 
of  owners  of  shores,  on  the  Atlantic  ocean,  the  Chesapeake 
bay,  and  the  rivers  and  creeks  thereof,  extend,  declares  that 
'hereafter  the  limits  or  bounds,  &c.,  shall  extend  to  ordinary 
low  water  mark',  &c.,  with  this  proviso,  among  others,  that 
nothing  in  the  act  shall  be  construed  to  repeal  the  6th  section 
of  the  act  concerning  the  land  office;  meaning  the  act  of  1792.' 

"It  is  needless  at  present  to  enquire  into  the  reasons,  (though 
perhaps  satisfactory  ones  might  readily  be  suggested),  why 
the  Legislature  confined  the  prohibition  in  the  act  of  1780,  or 
the  privileges  of  the  act  of  February,  1819,  to  owners  of  lands 
on  the  eastern  waters ;  or  to  attempt  to  reconcile  the  apparent 
conflict  between  the  act  of  February,  1819,  and  that  of  Decem- 
ber, 1792,  which  last  is  declared  not  to  be  repealed,  and  which 
was  incorporated  in  the  revised  bill  of  March,  1819,  together 
with  the  prohibition  relating  to  the  western  waters,  contained 
in  the  act  of  1802.  It  is  enough  to  say,  that  as  the  land  law 
of  the  State  was  understood  and  expounded  at  the  date  of  the 
cession,  (December  30,  1788),  no  grant  of  land  on  the  waters 
of  the  State,  eastern  or  western,  navigable  or  unnavigable,  car- 
ried the  right  of  the  owners  to  low  water  mark." 

In  2  Virginia  Colonial  Decisions,  page  B  117,  is  the  report 
by  Barradall,  of  the  case  of  Curie  v.  Sweeny,  decided  by  the 
General  Court,  the  Chief  Court  of  Colonial  Virginia. 
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It  is  interesting  both  to  the  student  of  history  and  to  the 
lawyer.  It  was  decided  between  1733  and  1741,  and,  while  it 
makes  no  reference  to  the  case  of  Robert  Liny  in  the  Act 
of  1679  (2  Hen.  456),  it  yet  decides  that  by  virtue  of  the 
Patent  to  land  on  navigable  water,  where  the  tide  ebbs  and 
flows,  the  landowner  has  title  to  the  land  between  high  and  low 
water  mark,  and  in  view  of  Judge  Robertson's  opinion  in  the 
case  of  Commonwealth  v.  Garner,  3  Gratt.  (44  Va.)  655,  we 
feel  justified  in  referring  to  this  case  at  length. 

"The  plaintiff  seised  of  a  lot  of  land  in  the  Town  of  Hamp- 
ton, abutting  on  Hampton  River,  and  so  described  in  a  deed 
from  the  Feoffees  of  the  Town  to  the  plaintiff's  ancestor. 

"The  defendant  obtained  a  grant  from  the  Crown  of  a  small 
parcel  of  land  'to  be  made  out  of  the  River'  in  front  of  the 
plaintiff's  lot  and  built  a  house  upon  posts  directly  in  front 
of  the  lot  under  which  house  the  water  ebbs  and  flows,  so  that 
the  ground  upon  which  the  house  stands  is  between  high  and 
low  water  mark. 

"The  grant  from  the  Crown  of  which  the  plaintiff's  lot  is  a 
parcel  is  described  as  bounded  by  the  River  or  abutting  upon 
it,  and  the  River  is  navigable. 

"The  plaintiff  brings  ejectment  to  recover  the  house  built  by 
the  defendant  in  front  of  his  lot. 

"HELD:  That  when  the  King's  grant  for  the  land  of  the 
plaintiff  describing  it  as  bounded  by  or  abutting  upon  the 
sea  or  navigable  river  where  the  water  ebbs  and  flows  the 
Grantee  has  the  right  to  the  land  between  high  and  low  water 
mark,  and  the  right  to  any  land  that  may  be  "gained  out  of  the 
River" ;  on  the  authority  of  Subject  5.  Co.  107.  By  the  grant 
of  land  abutting  upon  or  bounded  by  a  river  the  Grantee  has 
the  right  to  the  land  or  soil  between  high  and  low  water  mark. 

"The  defendant's  grant  is  unusual,  and  the  first  of  the  kind 
in  this  country,  or  I  believe  in  any  other,  subject  to  the  Crown 
of  England.  It  is  plain  that  the  King  could  not  grant  this  land, 
which  by  law  belonged  to  the  subject,  and  which  he  (the  King) 
in  effect  had  granted  before." 

In  Waverly  Water  Front  L  &  D  Co.  v.  White,  97  Va.  176, 
property  affected  was  embraced  in  a  grant  of  October  31,  1716. 
Lots  thereof  were  sold  in  1752. 
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Keith,  P.,  said: 

"As  we  have  seen,  the  Act  of  1679  was  in  force  when  the 
deeds  in  question  in  this  case  were  executed,  and  upon  the 
authority  of  French  v.  Bankhead,  11  Gratt.  160,  they  vested  in 
the  grantees  the  right  to  the  soil  betzveen  ordinary  high  and  low 
water  mark  as  incident  or  appurtenant  to  the  adjacent  lands." 
(ItaHcs  supplied.) 

•  Judge  Keith  says  further  in  this  case  that  the  Act,  1  Rev. 
Code,  1819,  p.  341,  Chapter  87,  "is  a  virtual  re-enactment  of 
the  Colonial  Statute  of  1679",  and  that  the  act  of  1679  is 
"substantially  in  force  to  this  day,  as  construed  by  this  court 
in  French  v.  Bankhead,  11  Gratt.  160." 

See  also;  Taylor  v.  Comm.,  102  Va.  777; 
Garrison  v.  Hall,  75  Va.  1 59 ; 
McDonald  v.  Whitehurst,  A7  Fed.  Rep.  757 ; 
Whitehurst  v.  McDonald,  52  Fed.  Rep.  633. 

Conflicting  Rights  of  Riparian  Owner  and  Public. 
It  will  be  observed  that  the  Act  of  1679  and  of  Oct.  1,  Rev. 
Code  1819,  page  341,  as  well  as  all  subsequent  re-enactments 
of  these  acts  in  the  subsequent  Code  revisions,  vested  in  the 
riparian  owner  only  the  right  to  the  soil  of  the  shore  between 
high  water  and  low  water. 

Navigable  Waters — The  Riparian  Owner  and  the  Public. 

This  title  to  the  soil  in  the  riparian  owner  does  not  deprive 
the  public  of  the  right  of  navigating  over  the  shore  between 
high  and  low  water  mark,  when  the  state  of  the  water  will 
permit  it.  (Gerrish  v.  Proprietors  of  Union  Wharf,  26  Me. 
384,  46  Am.  Dec.  568.) 

Notwithstanding  this  paramount  right  of  public  navigation 
of  the  water  over  the  shore  when  the  water  will  permit  it,  the 
riparian  owner  may  reclaim  this  shore  line,  when  he  sees  fit  to 
do  so,  and  exclude  the  public  therefrom.  (Richardson  v.  Bos- 
ton, 19  How.  263,  15  L.  Ed.  639.) 

Provided,  however,  the  right  of  the  riparian  owner  to  re- 
claim the  shore,  or  to  use  it  for  permanent  structures  cannot 
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be  exercised  when  it  will  interfere  with  the  paramount  public 
right  to  navigate  the  stream.  (Com.,  Hensel  v.  Young  Mens 
Christian  Assn.,  169  Pa.  24.) 

Sea  weed  and  other  sea  products,  cast  and  left  upon  the 
shore,  has  been  held  to  become  the  property  of  the  riparian 
owner,  who  could  recover  damages  for  the  taking  of  it  with- 
out his  consent,  from  "his  beach  between  high  and  low  water 
mark."  (Gifford  v.  Brotvnell,  2  Allen  535;  Hill  v.  Lord,  48 
Me.  83)  ;  while  in  case  of  Mather  v.  Chapman,  40  Conn.  382, 
16  Am.  Rep.  46,  it  was  held  that  the  public  could  take  the 
sea  weed  from  the  shore,  between  ordinary  high  and  low  water 
mark,  the  court  saying  that  this  right  would  seem  to  stand  on 
the  same  ground,  as  the  right  of  taking  fish. 

When  fishing  from  the  water,  the  public  have  the  right  to 
take  mussel,  clams,  or  other  shell  fish  from  the  shore,  for  then 
it  seems,  it  is  the  public  right  of  fishery  which  is  involved; 
though  neither  when  covered  with  water,  nor  when  ebbed  bare, 
has  the  public  the  right  to  take  mussel  bed  manure,  or  dead 
oysters  or  fish  not  fit  for  human  consumption.  (Porter  v.  She- 
han,  7  Gray  435 ;  Moore  v.  Griffiti,  22  Me.  350;  King  v.  Young, 
76  Me.  76,  49  Am.  Rep.  596.) 

And  while  the  public,  the  state  of  the  water  admitting,  has 
the  right  to  fish  in  the  water,  covering  the  shore  between  high 
and  low  water,  it  has  no  right  to  drive  stakes  in  the  soil  for 
the  purpose  of  fastening  either  its  boats,  or  its  fish  traps,  or 
other  fixtures  to  fish  there.  ( Whittaker  v.  Burhans,  62  Barb. 
237;  Wall  v.  Pittsburg  Harbor  Co.,  152  Pa.  427.) 

Following  the  act  of  1679,  in  the  case  of  Robt.  Liny,  and 
both  prior  and  subsequent  to  the  Act,  1  Rev.  Code  1819,  page 
341,  Chapter  87,  this  question  of  rights  of  the  riparian  owner, 
in  its  legislature  history,  became  and  has  to  this  day  remained 
intimately  connected  with  the  other  riparian  rights,  under  the 
Act  of  1779,  establishing  the  Land  Office,  and  the  Acts  of 
1792,  as  to  the  lands  on  the  Eastern  Waters,  and  of  1802,  to 
lands  on  the  Western  Waters,  and  will  be  further  treated  in 
that  connection. 


CHAPTER  TWELVE 

Rights  of  Riparian  Owner  in  Bottoms  Under 
Navigable  Streams 

HP  HE  rights  of  the  riparian  owner  in  the  several  different 
•^    classes  of  streams  are  also  treated  in  the  separate  chap- 
ters having  to  do  with  such  streams. 

In  the  chapter  on  "Low  Water — High  Water"  we  have  at- 
tempted to  show  the  riparian  owner's  rights  in  the  strip  of 
land  known  as  the  shore,  that  is  between  high  and  low  water. 
At  this  point,  dealing  in  part  with  the  relations  between  the 
riparian  owner  and  the  public  in  navigable  waters,  it  might  not 
be  amiss  to  treat  briefly  the  rights  of  the  riparian  owner  in  the 
bed  of  a  navigable  stream.  Many  cases  in  the  various  juris- 
dictions have  discussed  these  rights.  We  deem  it  unnecessary, 
and  not  within  the  limits  of  this  study,  to  refer  to  all  of  these 
cases.  We  shall  see  what  our  Virginia  Courts  have  said  on  the 
subject. 

In  Peek  v.  City  of  Hampton,  115  Va.  855,  decided  January 
15,  1914,  it  was  held: 

"While  the  fee-simple  title  of  a  riparian  owner  on  navigable 
water  ends  at  low  water  mark,  yet  between  that  point  and  the 
line  of  navigability  he  has  a  right  known  as  riparian  right, 
which  is  valuable,  and,  when  once  vested,  the  owner  cannot  be 
deprived  of  it,  except  for  the  public  good,  and,  if  taken  or  in- 
jured for  the  public  good,  the  owner  is  entitled  to  due  com- 
pensation. This  riparian  right  is  not  a  mere  easement  to  pass 
over  the  water  or  a  privilege  to  use  the  surface,  but  is  property 
in  the  soil  under  the  water.  Upon  it  the  owner  may  fasten  or 
build  structures,  such  as  wharfs,  piers  or  bulkheads,  to  the  line 
of  navigation.  If  any  of  these  property  rights  are  depreciated 
in  value  by  reason  of  the  construction  and  maintenance  of 
bridges  by  others,  the  owner  is  entitled  to  recover  damages 
therefor." 

It  will  be  noted  that  the  above  case  was  a  controversy  be- 
tween a  citizen  and  the  City  of  Hampton,  and  that  the  Com- 
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monwealth  of  Virginia  was  not  a  party  to  this  suit.  This  case 
must  be  read  in  the  light  of  the  case  of  Taylor  v.  Common- 
wealth, 102  Va.  759,  102  Am.  St.  Rep.  865,  dealing  also 
with  the  riparian  owners  rights  in  the  soil  of  navigable  waters 
beyond  low  water  mark,  in  which  case  it  was  held  that  where 
such  navigable  waters  are  within  the  territorial  limits  of  the 
State,  such  waters,  beyond  low  water  mark,  and  the  soil 
under  them,  are  the  property  of  the  State,  to  be  controlled  by 
the  State,  in  its  own  discretion,  for  the  benefit  of  the  people 
of  the  State. 

The  court  refers  to  the  doctrine,  held  by  some  states,  that 
the  riparian  owner  has  no  private  rights,  which  are  appur- 
tenant to  his  land,  other  than  those  of  any  other  member  of  the 
public,  and  repudiates  this  doctrine  in  its  application  to  Vir- 
ginia. 

The  court  says : 

"There  are  cases  which  hold  that  the  riparian  owners  upon 
waters,  the  bed  of  which  belongs  to  the  public,  have  valuable 
rights  appurtenant  to  their  estates,  of  which  they  cannot  be 
deprived  without  compensation.  This  seems  to  us  the  better 
and  sounder  rule.     *     *     * 

"We  have  reached  the  conclusion  that  the  title  to  the  bed 
of  the  river  in  question  is  held  by  the  Commonwealth  for  the 
benefit  of  all  of  its  citizens,  and  that  the  riparian  owner  has 
certain  rights  with  respect  to  it.  These  rights  are  numerated 
in  section  83  of  the  2nd  Edition  of  Lewis  on  Eminent  Domain, 
as  follows: 

"First.  The  right  to  be  and  remain  a  riparian  proprietor 
and  to  enjoy  the  natural  advantages  thereby  conferred  upon 
the  land  by  its  adjacency  to  the  water. 

"Second.  The  right  of  access  to  the  water,  including  a 
right  of  way  to  and  from  the  navigable  part. 

"Third.  The  right  to  build  a  pier  or  wharf  out  to  navi- 
gable water,  subject  to  any  regulations  of  the  State, 

"Fourth.     The  right  to  accretions  or  alluvium. 

"Fifth.  The  right  to  make  a  reasonable  use  of  the  water  as 
it  flows  past  or  laves  the  land." 
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"These  rights  of  the  riparian  owner  and  the  Commonwealth 
must  be  exercised,  if  possible,  so  that  the  one  shall  not  un- 
necessarily disturb  or  impair  the  enjoyment  of  the  other.  Ap- 
pellant has  built  no  wharf  or  pier,  nor  any  like  structure,  upon 
her  premises,  nor  does  it  appear  that  she  contemplates  doing 
so.  When  she  does  exercise  that  right,  it  must  be  in  accord- 
ance with  such  rules  and  regulations  as  the  Commonwealth 
imposes  for  the  protection  of  the  rights  of  the  public.  Nor 
does  it  appear  that  the  right  in  the  plaintiff  of  access  to  the 
water  from  her  land,  or  of  a  right  of  way  to  and  from  her 
shore  to  the  navigable  part  of  the  stream,  has  been  interrupted 
or  threatened,  and  the  other  enumerated  rights  are  not  called 
in  question  in  this  record." 

"When  the  riparian  owner  complains  of  an  injury  done  to 
him  in  respect  to  these  rights,  the  question  to  be  considered  is, 
does  he  present  a  case  in  which  there  has  been  any  substantial 
interruption  or  impairment  of  his  rights?  Were  he  the  owner 
in  fee  simple  of  the  soil,  any  entry  upon  it  without  his  consent 
would  constitute  a  trespass,  but  having  mere  easements  in  the 
river,  the  riparian  owner  has  no  cause  of  complaint  so  long 
as  he  is  permitted  the  full  and  undiminished  enjoyment  of  these 
rights." 

"Two  cases  in  the  House  of  Lords  illustrate  this  position. 
The  Duke  of  Buccleuch  was  the  occupier,  under  a  lease  from 
the  Crown,  of  a  house,  the  garden  of  which  ran  down  to  the 
Thames,  where  a  wall  protected  it  from  the  river,  which  flowed 
up  to  it  at  high  water.  There  was  a  door  in  this  wall,  which 
was  locked  or  opened  at  the  pleasure  of  the  plaintiff,  and 
afforded  him  the  means,  at  high  water,  of  landing  persons  and 
goods,  while  at  low  water  he  was  afforded  the  same  privileges 
by  a  paved  causeway,  which  ran  from  the  door  to  the  river. 
The  river  was  embanked  under  authority  of  an  Act  of  Parlia- 
ment, and  a  large  strip  of  dry  land  was  formed  where  the  river 
had  formerly  flowed  up  to  the  garden,  and  a  public  road  was 
made  between  this  strip  of  land  and  the  river,  and  the  plaintiff 
claimed  compensation  under  the  act.  It  was  held  that  the  loss 
of  the  use  of  the  river  frontage  and  the  consequent  loss  of 
privacy,  and  the  increase  of  dust  and  noise  by  the  creation  of 
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the  embankment  and  road,  were  subjects  to  be  considered  as 
occasioning  deterioration  in  the  value  of  the  property."  (Duke 
of  Buccleuch  v.  Metropolitan  Bd.  of  Wks.,  5  Eng.  &  Irish 
App.  418.) 

"In  North  Shore  Ry.  Co.  v.  Pion,  14  App.  Cas.  612,  an  appeal 
from  the  Supreme  Court  of  Canada,  it  appears  that  Pion  had  a 
large  manufacturing  establishment  upon  the  foreshore  of  the 
river  St.  Charles,  a  navigable  stream,  and  upon  which  appel- 
lants constructed  an  embankment  extended  along  the  whole 
length  of  respondent's  river  front,  and  cut  off  access  of  the 
river,  except  at  two  openings,  one  in  front  of  and  the  other 
adjoining  respondent's  premises,  through  which  the  river  was 
accessible  at  certain  high  tides," 

"In  both  these  cases  damages  were  awarded,  it  appearing  that 
the  right  of  access  was  in  one  case  destroyed,  and  in  the  other 
case  so  far  interrupted  as  to  be  rendered  of  little  value." 

"In  the  case  before  us,  the  property  of  the  plaintiflf  is  used 
merely  for  farming  purposes.  There  has  not  been  erected, 
and,  as  far  as  the  record  discloses,  there  is  no  purpose  to  erect, 
any  pier  or  wharf.  She  is  engaged  in  no  business  requiring 
such  access  to  the  channel  of  the  stream  as  cannot  be  fully 
enjoyed  consistently  with  every  right  which  the  State  has 
exercised,  or  which  it  has  delegated  to  others.  The  Common- 
wealth holds  as  trustee  a  vast  body  of  land  covered  by  the  flow 
of  the  tide  precisely  as  in  the  case  before  us,  for  the  benefit 
of  her  citizens.  It  is  not  only  her  right,  but  her  duty,  as  such 
trustee,  to  render  this  property  productive.  Is  it  reasonable 
that  the  Commonwealth,  holding  title  to  the  soil,  is  to  be  wholly 
subordinated  in  the  use  of  it  to  the  use  with  which  another  is 
clothed  merely  by  virtue  of  being  an  owner  of  the  adjoining 
shore,  when  the  rights  of  each  and  all  can  be  fully  protected 
without  diminution  and  without  hindrance.  If  the  time  should 
come  when  the  river  front  of  the  plaintiff  shall  be  divided  into 
lots  whose  owners  find  it  necessary  to  their  profitable  enjoy- 
ment to  erect  piers  and  wharves  upon  them,  if  they  engage  in 
business  which  shall  require  exclusive  access  to  the  channel  of 
the  stream,  it  may  be  that  a  case  could  then  be  presented  more 
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meritorious  than  that  which  we  have  under  consideration,  and 
in  the  light  of  changed  conditions  the  court  may  be  again  called 
upon  to  consider  the  respective  rights  of  the  riparian  owner, 
and  those  remaining  in  the  Commonwealth,  or  which  have  been 
granted  by  her  to  others.  The  property  in  dispute  was  origin- 
ally leased  by  the  State  as  an  oyster-planting  ground.  By 
chance,  in  the  prosecution  of  that  industry,  mineral  water  was 
discovered  far  beneath  the  soil,  which  has  proved  of  great 
value.  There  may  be  other  and  more  valuable  substances 
hidden  in  the  soil;  as  to  that,  conjecture  would  be  idle.  But 
whatever  that  soil  contains  belongs  to  the  State,  and  the  State 
and  it  alone  has  the  right  to  develop  those  hidden  sources  of 
wealth,  if  such  there  be,  for  the  common  benefit  of  all  of  its 
citizens."  (Taylor  v.  Commonwealth,  102  Va.  773-776.  See 
also  Grinds  v.  Daniel,  110  Va.  874.) 

The  riparian  owners'  "right"  carries  with  it  a  corresponding 
obligation  which  is,  "the  obligation  to  suffer  the  consequence 
of  the  improvement  of  navigation  in  the  exercise  of  the  domi- 
nant right  of  the  Government  in  that  regard". 

In  the  case  of  Gibson  v.  United  States,  166  U.  S.  269,  the 
plaintiff  Gibson  owned  a  farm,  fronting  one  thousand  feet  on 
the  north,  or  main  navigable  channel  of  the  Ohio  River,  where 
she  had  a  landing,  which  landing  was  the  only  one  on  plain- 
tiff's farm  from  which  the  products  from  and  supplies  to  the 
farm  could  be  shipped  or  landed.  The  United  States  con- 
structed a  dike  in  the  river  opposite  the  farm,  which  destroyed 
the  landing,  by  preventing  the  free  egress  and  ingress  to  and 
from  said  land.  The  Court  of  Claims  found  that  the  plain- 
tiff's farm  was  worth  $600  per  acre  before  the  construction 
of  said  dike,  after  which  it  was  reduced  in  value  from  $150  to 
$200  per  acre.  The  unanimous  opinion  of  the  Court  by  Chief 
Justice  Fuller  held: 

"1.  All  navigable  waters  of  the  United  States  are  under  the 
control  of  the  United  States,  for  the  purpose  of  regulating  and 
improving  navigation,  and  although  the  title  to  the  shore  and 
submerged  soil  is  in  the  various  states  and  individual  owners 
under  them,  it  is  always  subject  to  the  servitude  in  respect  to 
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the  navigation  created  in  favor  of  the  Federal  Government  by 
the  Constitution. 

"2.  That  Congress  has  the  power  to  declare  what  is,  and 
what  is  not  an  illegal  obstruction  in  a  navigable  stream. 

"3.  That  notwithstanding  the  5th  Amendment  to  the  Con- 
stitution of  the  United  States,  which  provides  that  private 
property  shall  not  "be  taken  for  public  use  without  just  com- 
pensation", the  damage  complained  of  was  not  the  result  of 
the  taking  of  any  part  of  the  property,  whether  upland  or  sub- 
merged, or  a  direct  invasion  thereof,  but  the  incidental  conse- 
quence of  the  lawful  and  proper  exercise  of  a  governmental 
power. 

"In  short,  the  damage  resulting  from  the  prosecution  of  this 
improvement  of  a  navigable  highway  for  the  public  good  was 
not  the  result  of  a  taking  of  appellant's  property,  and  was 
merely  incidental  to  the  exercise  of  a  servitude  to  which  her 
property  had  always  been  subject". 


CHAPTER  THIRTEEN 

Riparian  Owners*  Rights  in  Bed  or  Bottom 

of  Non-Navigable  Streams 

At  Common  Law 

^IS,  THERE  a  non-navigable  stream  flows  over  the  land  of  a 
^^     private  owner  he  has  the  title  to  the  whole  bed  of  the 
stream  within  the  boundaries  of  his  land.     (40  Cyc.  620.) 

People  V.  Economy  Light,  etc.  Co.,  241  111.  290,  89  N.  E. 

760; 
Washington  Ice  Co.  v,  Shortall,  101  111.  46,  40  Am.  Rep. 

196; 
Neale  v.  Cogar,  1  A.  K.  Marsh  (Ky.)  589; 
Home  for  Aged  Women  v.  Com.,  202  Mass.  422,  89  N.  E. 

124,  24  L.  R.  A.  (N.  S.)  79. 

If  a  non-navigable  stream  forms  the  boundary  between  the 
lands  of  two  proprietors,  each  owns  the  land  under  the  stream, 
on  his  side,  up  to  the  middle  thread  of  the  stream. 

Carpenter  v.  Gold,  88  Va.  551,  14  S.  E.  329; 

Mead  v.  Haynes,  3  Rand.  (24  Va.)  ZZ; 

Home  V.  Richards,  4  Call  (8  Va.)  441,  2  Am.  Dec.  574; 

Patterson  v.  Overhey,  117  Va.  348,  84  S.  E.  647; 

Ensminger  v.  People,  47  111.  384,  95  Am.  Dec.  495 ; 

Ross  V.  Faust,  54  Ind.  471,  23  Am.  Rep.  655; 

Brown  v.  CItadbourne,  31  Me.  9,  50  Am.  Dec.  641 ; 

Home  for  Aged  Women  v.  Com.,  202  Mass.  422,  89  N.  E 

124,  24  L.  R.  A.  (N.  S.)  79; 
Tyler  v.  Wilkinson,  4  Mason  397. 

In  Heyes  Ex'or.  and  others  v.  Bowman,  4  Rand.  419, 
Bowman  purchased  of  Hayes  and  Bumgardner,  a  tract  of 
land  lying  on  the  South  river,  near  Waynesborough,  on  which 
there  was  a  valuable  mill-seat.  The  deed  from  Hayes  and 
Bumgardner  to  Bowman,  conveys  the  land  to  the  "middle  of 
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the  river,"  This  tract  had  formerly  belonged  to  Estill,  being 
part  of  a  larger  tract,  lying  on  both  sides  of  the  river.  By  deed 
dated  March  27,  1802,  Estill  and  wife  conveyed  to  Jos.  Bell 
and  others,  trustees,  the  land  in  question,  describing  it  as  "lying 
on  the  West  side  of  the  South  River,  and  bounded  by  the 
river".  The  land  being  sold  under  this  deed  of  trust,  Hayes 
and  Bumgardner  became  the  purchasers,  and  the  trustees  con- 
veyed to  them  to  the  middle  of  the  river,  and  they  conveyed 
to  Bowman  by  the  same  description. 

Bowman  applied  to  the  County  of  Augusta  for  leave  to  build 
a  mill  and  erect  a  dam  across  the  river;  but  was  opposed  on 
the  ground,  that  no  part  of  the  bed  of  the  river  was  either  in 
him  or  the  commonwealth. 

It  does  not  appear  on  what  date  the  land  in  question  had 
been  granted  by  the  Crown  or  Commonwealth. 

Judge  Cabell,  in  delivering  the  opinion  of  the  court,  says : 

"Where  the  commonwealth,  having  title  to  lands  lying  on 
both  sides  of  a  water-course  not  navigable,  grants  the  lands 
lying  on  one  side  thereof,  and  bounded  thereby,  it  is  universally 
admitted,  that  such  grant  carries  with  it  the  title  to  a  moiety  of 
the  bed  of  the  water-course". 

The  court  held  that  Bowman  owned  to  the  middle  of  the 
river.  But  from  the  statement  of  the  case,  it  would  appear 
that  the  Commonwealth  or  Crown  had  granted  its  right  to  the 
bed  of  the  stream  prior  to  1792,  and  the  construction  of  the 
acts  of  1792  and  1802  was  in  no  wise  brought  in  issue  in  the 
case. 

From  West  Virginia : 

"We  have  decided  this  case  and  written  this  opinion  as  if 
the  respective  rights  of  the  public  and  the  riparian  owners  on 
and  in  Stone  Coal  creek  were  governed  solely  by  the  Common 
Law.  It  is  true,  there  are  statutes  of  Virginia  and  of  this 
State,  which  may  or  may  not  affect  this  question.  If  these 
statutes  are  applicable  to  this  stream,  they  put  the  right  of  the 
public  and  riparian  owner  on  the  same  footing  as  if  Stone 
Coal  creek  was  a  tidal  river,  and  strictly  and  legally  navigable. 
In  regarding  these  statutes  as  inapplicable  to  Stone  Coal  creek 
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we  have  taken  the  view  most  favorable  to  the  plaintiff  in  error. 
The  record  is  so  imperfect,  that  we  do  not  know  whether  the 
statutes  have  or  have  not  any  application  to  the  Stone  Coal 
creek.  These  statutes  are  thus  referred  to  and  stated  by  Minor 
in  his  Institutes,  (volume  2,  p.  20),  'At  common  law  the  beds 
of  rivers  not  navigable  are  always  private,  and  belong  to  the 
neighbor  riparian  proprietors,  each  coming  ad  filum  fliiminis; 
or,  if  the  same  person  own  both  banks,  the  whole  bed  belongs 
to  him,  subject,  however,  in  both  cases,  to  whatever  use  the 
public  may  be  able  to  make  of  a  stream  for  a  public  highway 
for  boats  or  rafts.  In  Virginia  the  principle  is  only  so  far 
changed  as  that  by  statute  the  banks,  shores,  and  beds  of  all 
streams  are  reserved  which  were  granted  by  the  state  east  of 
the  Blue  Ridge  after  1780,  and  west  of  it  after  1802'. 

"Whether  this  law  would  affect  Stone  Coal  creek  would  de- 
pend on  whether  the  riparian  owners  on  that  stream  claim 
under  patents  prior  or  subsequent  to  1802.  What  is  the  fact 
on  this  question  the  record  does  not  disclose".  {Gaston  v.  Mace, 
33  W.  Va.  14.) 

The  reference  above  to  the  Blue  Ridge  should,  we  believe, 
be  to  the  Alleghenies.  (See  the  chapter  on  Eastern  and  West- 
ern Waters,  page  279.) 

Crenshaw  v.  Slate  River  Company,  6  Rand.  245  (271),  in- 
volved the  right  to  build  a  dam  across  Slate  River  at  a  point 
at  which  the  land  on  both  sides  thereof  was  patented  to  Jos. 
Skelton  in  1726. 

Judge  Carr,  in  his  opinions,  says  at  p.  289  (262),  as  follows: 

"Applying  this  common  law  criterion  to  the  Slate  river,  I 
have  no  doubt  that  it  must  be  considered  a  private,  unnavigable 
stream;  and  that  the  patent  to  Skelton  in  1726,  conveying  the 
land  on  both  sides,  and  including  the  river  in  its  bounds,  gave 
him  the  property  in  the  bed  of  the  stream ;  and  that  he  had, 
to  the  extent  of  his  land,  the  exclusive  right  of  fishery.  But, 
this  would  give  him  no  right  to  obstruct  the  passage  of  fish; 
for,  all  the  riparian  owners  have  the  same  right  to  enjoyment 
of  the  stream  with  all  its  advantages,  and  the  natural  run  of 
the  fish  of  passage  is  one  of  these.  Whether  the  right  to  the 
banks  and  bed  of  the  stream,  derived  from  the  patent  of  1726, 
was  an  absolute  and  exclusive  right,  or  a  right  held  subject 
to  the  just  publicum;  in  other  words,  whether  the  legislature 
could,  at  any  subsequent  period,  have  this  river  rendered  navi- 
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gable,  and  make  it  a  public  highway  for  boats  and  other  craft, 
without  a  violation  of  the  rights  of  Skelton,  and  those  claiming 
under  him,  is  one  of  those  questions  which  I  do  not  mean  to 
discuss". 

In  French  v.  Bankhead,  11  Gratt.  136,  a  case  involving  the 
right  to  secure  a  grant  to  the  land  at  Old  Point  Comfort,  Allen, 
P.,  says  as  follows : 

"If  it  were  a  mere  grant  of  property,  the  jurisdiction  remain- 
ing in  the  State,  the  right  of  the  grantee  would  extend  to  ordi- 
nary low  water  mark,  under  the  express  provisions  of  the  act 
of  assembly,  1  Rev.  Code  of  1819,  ch.  87,  p.  341 ;  which  de- 
clares that  hereafter  the  limits  or  bounds  of  the  several  tracts 
of  land  lying  on  the  Atlantic  ocean,  the  Chesapeake  bay  and 
the  rivers  and  creeks  thereof,  within  this  commonwealth,  shall 
extend  to  ordinary  low  water  mark;  and  the  owners  of  said 
lands  shall  have,  possess  and  enjoy  exclusive  rights  and  privi- 
leges to  and  along  the  shores  thereof,  down  to  ordinary  low 
water  mark.  By  the  common  law,  the  title  of  the  proprietor 
extends  to  the  ordinary  high  water  mark.  The  shore  or  that 
space  alternately  covered  and  left  dry  by  the  rise  and  fall  of 
the  tide,  being  the  space  between  high  and  low  water  marks, 
was  in  the  king  for  the  use  of  the  public.  The  law  of  Virginia, 
so  far  at  least  as  relates  to  the  soil,  has,  as  appears  by  the  act 
referred  to,  been  altered;  and  the  limits  or  boundaries  of  the 
land  extend  over  and  include  the  shore,  by  operation  of  law". 

These  common  law  rights  of  the  riparian  owner,  in  the  beds, 
or  bottoms  of  non-navigable  streams,  it  is  believed,  apply  in 
Virginia  to  all  lands  granted  on  the  "Eastern  Waters",  prior  to 
the  Act  of  1792,  and  to  all  lands  granted  on  the  "Western 
Waters",  prior  to  the  Act  of  1802,  which  two  acts,  as  well  as 
the  Act  of  1779,  establishing  the  Land  Office,  are  discussed 
in  a  separate  chapter. 

See  also,  in  this  connection,  the  chapter  concerning  the  power 
of  the  Legislature  to  declare  navigable  a  stream,  which  in  fact 
is  not  navigable. 


CHAPTER  FOURTEEN 

Riparian  Owners'  Water  Rights  in  Non-Navigable  Streams 
Legislative  Right  to  Render  Such  Streams  Navigable 

nPHE  flowing  water  of  a  stream  is  not  susceptible  of  owner- 
•^  ship,  and  admits  only  of  a  transient,  usufructuary  prop- 
erty, and  only  as  such  belongs  to  the  owners  through,  or  be- 
tween, whose  lands  it  flows,  subject  to  the  rights  of  other  ri- 
parian owners  above  and  below.  {Smith  v.  Rochester,  92  N. 
Y.  463,  44  Am.  Rep.  393 ;  Tyler  v.  Wilkinson,  4  Mason  397.) 

The  rights  of  the  riparian  owner  therein,  though  vested  in- 
terests or  property,  are,  so  far  as  it  affects  the  general  public, 
subject  to  public  regulation  under  the  police  power.  {State  v. 
Tucker,  54  S.  C.  251,  32  S.  E.  361.) 

Such  riparian  rights  are : 

The  natural  flow  of  the  water  in  its  accustomed  channel,  un- 
diminished in  quantity,  and  unimpaired  in  quality,  except  as 
may  be  occasioned  by  the  reasonable  use  of  the  stream  by  other 
like  riparian  owners.  {Burwell  v.  Hobson,  12  Grat.  (53  Va.) 
325;  Mumpowcr  v.  City  of  Bristol,  90  Va.  153,  17  S.  E.  853.) 

All  riparian  proprietors  have  an  equal  right  to  use  the  water, 
and  each  must  exercise  his  right  in  a  reasonable  manner,  and  to 
a  reasonable  extent,  so  as  not  to  interfere  unnecessarily  with 
the  corresponding  rights  of  others. 

Exclusive  rights  in  the  flow  of  the  stream  cannot  be  acquired 
by  mere  priority  of  use. 

There  is  no  fixed  rule  for  determining  what  will  constitute  a 
reasonable  use,  each  case  depends  upon  its  own  peculiar  facts, 
and  this  is  usually  a  question  of  fact  to  be  submitted  to,  and 
determined  by,  a  jury.  {Davis  v.  Totvn  of  Harrisonburg,  116 
Va.  864,  83  S.  E.  401.) 

Use  for  domestic  purposes,  and  natural  wants  are  primary, 
and  artificial  uses  such  as  irrigation,  mining,  mechanical,  manu- 
facturing and  power  purposes,  are  secondary.  (40  Cvc.  557, 
Manigault  v.  Ward,  123  Fed.  707.  See  48  Cent.  Dig.,  "Waters 
and  Watercourses".) 
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These  rights  must  be  exercised  and  enjoyed  on  the  land 
adjacent  to  the  ripus,  or  bank,  and  not  on  land  physically  sepa- 
rated from  the  stream,  although  belonging  to  the  same  owner. 
Thus,  a  municipality  which  buys  land  on  a  stream  several  miles 
from  its  corporate  limits  does  not  thereby  become  a  riparian 
owner  and  entitled  as  such  to  use  the  water  of  the  stream  to 
supply  its  inhabitants.  (Osborne  v.  Norwalk,  77  Conn.  663, 
60  Atl.  645;  Elberton  v.  Hobbs,  121  Ga.  749,  49  S.  E.  779; 
Sparks  Mfg.  Co.  v.  Newton,  57  N.  J.  Eq.  367,  41  Atl.  385 ; 
Chesapeake  &  Ohio  R.  Co.  v.  Walker,  100  Va.  85,  40  S.  E. 
633,  40  S.  E.  914;  Town  of  Gordonsville  v.  Zinn,  129  Va.  542, 
106  S.  E.  508.) 

"According  to  the  weight  of  authority,  riparian  land  is,  in 
any  event,  limited  in  its  extent  by  the  watershed  of  the  stream ; 
in  other  words,  lands  beyond  the  watershed  cannot  be  regarded 
as  riparian,  though  part  of  a  single  tract,  held  in  a  common 
ownership,  which  borders  upon  the  stream."  (Note  in  11 
L.  R.  A.  (N.  S.)  1062,  quoted  in  Town  of  Gordonsville  v. 
Zinn,  129  Va.  542,  106  S.  E.  508,  511.) 

This  Common  Law  right  is,  however,  subject  to  whatever 
use  the  public  may  be  able  to  make  of  the  stream  for  a  public 
highway  for  boats  or  rafts.  (2  Min.  Inst.  20;  Gaston  v.  Mace, 
32  W.  Va.  14.) 

At  Common  Law  the  riparian  owner,  or  owners,  of  the  bed 
of  non-navigable  streams  had,  to  the  extent  of  his  or  their 
land,  the  exclusive  right  of  fishery;  that  is,  no  one  else,  with- 
out consent,  or  permission,  had  the  right  to  fish  in  the  non- 
navigable  water.  On  the  other  hand,  however,  the  riparian 
owner  had  no  right  to  obstruct  the  passage  of  fish,  up  or  down 
stream;  for  all  the  riparian  owners,  up  or  down  had  the  same, 
and  equal,  right  to  the  enjoyment  of  the  stream  with  all  its 
advantages ;  and  the  natural  run  of  the  fish  of  passage  is  one 
of  these  advantages.  (Crenshazv  v.  Slate  River  Co.,  6  Rand. 
(27  Va.)  245  (271),  at  page  289  (262.) 

These  riparian  owners'  water  rights  in  non-navigable 
streams  at  Common  Law,  it  is  believed,  apply  with  equal  force 
in  Virginia  as  to  all  grants,  made  prior  to  the  Act  of  1792,  of 
lands  on  the  Eastern  Waters,  and  of  the  Act  of  1802,  of  lands 
on  the  "Western  Waters",  and  the  riparian  owners'  rights  in 
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the  water  under  those  two  acts,  as  well  as  such  owners'  rights 
in  the  bottoms,  or  beds,  are  discussed  in  the  chapter  apper- 
taining to  said  two  acts,  and  to  the  Act  of  1779,  establishing 
the  Land  Office. 

With  this  chapter  should  be  read  the  chapter,  concerning  the 
power  of  the  Legislature  to  declare  navigable  a  stream,  which 
in  fact  is  non-navigable. 

LEGISLATIVE  CONTROL,  OR  RIGHT  TO  RENDER 
NAVIGABLE  AN  UNNAVIGABLE  STREAM 

We  have  shown  that  the  Act  of  1779  (10  Hening  50),  estab- 
lishing a  Land  Office,  contained  no  reservation  whatever  of  the 
beds  of  streams  included  within  or  forming  the  boundaries  of  a 
grant;  also,  that  the  Act  of  1780  (10  Hening  26),  exempted 
from  entry  "all  unappropriated  lands  on  the  bay  of  Chesa- 
peake, on  the  sea  shore,  or  on  the  shores  of  any  river  or  creek 
in  the  eastern  parts  of  this  Commonwealth  *  *  *  which 
have  been  used  as  a  Common  to  all  the  good  people  thereof" ; 
also,  that  the  Act  of  1792  (1  Shep.  65,  Section  6)  exempted 
from  entry  the  "lands"  set  out  in  the  Act  of  1780  and,  also, 
"the  bed  of  any  river  or  creek"  in  the  Eastern  parts  of  the 
State  "which  have  been  used  as  a  Common  to  all  the  good 
people  thereof";  and,  also,  the  Act  of  January  15,  1802  (2 
Shep.  317),  exempting  from  entry  "the  banks,  shores  and  beds 
of  the  river  and  creeks  in  the  western  parts  of  this  Common- 
wealth, which  were  intended  and  ought  to  remain  as  a  common 
to  all  the  good  people  thereof" ;  and  the  Act  of  January  1,  1819 
(Code  1819,  Vol.  1,  page  323),  exempting  from  entry  "all 
unappropriated  lands  on  the  Bay  of  Chesapeake,  on  the  sea 
shore,  or  on  the  shores  of  any  river  or  creek,  and  the  bed  of 
any  river  or  creek  in  this  Commonwealth  which  have  remained 
ungranted  by  the  former  government,  and  which  have  been 
used  as  a  Common  to  all  the  good  people  thereof". 

Now  let  us  assume  a  grant  prior  to  these  applicable  Acts, 
or  any  of  them,  and  apply  thereto  the  law,  as  declared  by  Judge 
Cabell  in  Haye's  Exor.  v.  Bozmnan,  1  Rand.  (22  Va.)  419, 
towit : 
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"Where  the  commonwealth,  having  title  to  lands  lying  on 
both  sides  of  a  water-course  not  navigable,  grants  the  lands 
lying  on  one  side  thereof,  and  bounded  thereby,  it  is  universally 
admitted,  that  such  grant  carries  with  it  the  title  to  a  moiety 
of  the  bed  of  the  water-course". 

Or  as  declared  by  Judge  Carr  in  Crenshaw  v.  Slate  River 
Co.,  6  Rand.  27  Va.  245  (271)  : 

"Applying  this  common  law  criterion  to  the  Slate  river,  I 
have  no  doubt  that  it  must  be  considered  a  private,  unnavi- 
gable  stream;  and  that  the  patent  to  Skelton  in  1726,  con- 
veying the  land  on  both  sides,  and  including  the  river  in  its 
bounds,  gave  him  the  property  in  the  bed  of  the  stream" ; 

We  ask  then,  in  the  language  of  Judge  Carr : 

"Whether  the  right  to  the  banks  and  bed  of  the  stream, 
derived  from  the  patent  1726,  was  an  absolute  and  exclusive 
right,  or  a  right  held  subject  to  the  jus  publicum;  in  other 
words,  whether  the  legislature  could,  at  any  subsequent  period, 
have  this  river  rendered  navigable,  and  make  it  a  public  high- 
way for  boats  and  other  craft,  without  a  violation  of  the  rights 
of  Skelton,  and  those  claiming  under  him?" 

Judge  Carr,  unfortunately  for  us  in  this  discussion,  says 
this  "is  one  of  those  questions  I  do  not  mean  to  discuss". 

We  must,  however,  discuss  it.  The  point  is  close.  Judge 
Robertson,  in  Commonwealth  v.  Garner,  3  Gratt.  (44  Va.)  655, 
711,  as  we  have  seen,  practically  denied  the  existence  of  any 
such  question  when  he  said,  speaking  of  the  Ohio  cession: 

"It  is  enough  to  say,  that  as  the  land  law  of  the  State  was 
understood  and  expounded  at  the  date  of  the  cession,  no  grant 
of  land  on  the  waters  of  the  State,  eastern  or  western,  navi- 
gable or  unnavigable,  carried  the  right  of  the  owner  to  low 
water  mark." 

It  has  been  held  that  the  Legislature  may  determine  whether 
a  stream  shall  be  considered  a  public  highway,  or  not,  or 
whether  it  shall  be  declared  a  navigable  stream,  and  conse- 
quently a  public  one,  though  in  fact  it  is  not  one.  (Glover  v. 
Powell,  10  N.  J.  Eq.  211 ;  American  River  Water  Co.  v.  Ams- 
den,  6  Cal.  443;  Baker  v.  Lewis,  33  Pa.  St.  301.) 
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Other  courts  hold  that  the  Legislature  cannot  make  an  un- 
navigable  stream  navigable  by  simple  declaration,  since,  if  it  is 
private  property,  the  Legislature  cannot  appropriate  it  to  a 
public  use  without  providing  for  compensation.  (Morgan  v. 
King,  18  Barb.  284,  35  N.  Y.  454;  Potlach  Lumber  Co.  v. 
Peterson,  12  Idaho  769,  88  Pac.  426,  118  Am.  St.  Rep.  233; 
Miller  V.  State,  124  Tenn.  293,  137  S.  W.  760,  35  L.  R.  A. 
(n.  s.)  407,  Ann.  Cas.  1912  D,  1086;  Boutwell  v.  Champlain 
Realty  Co.,  89  Vt.  80,  94  Atl.  108,  Ann.  Cas.  1918  A,  726.) 

Some  of  these  cases  do  not  distinguish  between  the  waters 
and  the  beds  of  the  streams,  treating  both  as  belonging  to  the 
riparian  owner,  whereas  we  have  already  seen  he  does  not  own 
the  water. 

Our  Virginia  Court  seems  not  to  have  passed  directly  upon 
the  main  question. 

In  the  case  of  United  States  v.  Rio  Grande  Dam  and  Irri- 
gation Company,  174  U.  S.  690,  Mr,  Justice  Brewer,  speaking 
for  a  unanimous  court,  (Justices  Gray  and  McKenna  absent), 
quoted  with  approval  3  Kent.  Com.,  Section  439,  to  the  effect 
that  a  riparian  proprietor  "hias  no  property  in  the  water 
itself,  but  a  simple  usufruct  while  it  passes  along.  *  *  *, 
Though  he  may  use  the  water,  while  it  runs  over  his  land,  as 
an  incident  to  the  land,  he  cannot  unreasonably  detain  it,  or 
give  it  another  direction,  and  he  must  return  it  to  its  ordinary 
channel  where  it  leaves  his  estate",  and  adds : 

"While  this  is  undoubted,  and  the  rule  obtains  in  those  States 
in  the  Union  which  have  simply  adopted  the  common  law,  it  is 
also  true  that  as  to  every  stream  within  its  dominion  a  State 
may  change  this  common  law  rule  and  permit  the  appropriation 
of  the  flowing  waters  for  such  purposes  as  it  deems  wise,  *  *  * 

"Although  this  power  of  changing  the  common  law  rule  as 
to  streams  within  its  dominion  undoubtedly  belongs  to  each 
state,  yet  two  limitations  must  be  recognized : 

"First,  that  in  the  absence  of  specific  authority  from  Con- 
gress a  State  cannot  by  its  legislation  destroy  the  right  of  the 
United  States,  as  the  owner  of  lands  bordering  on  a  stream 
to  the  continued  flow  of  its  waters ;  so  far  at  least  as  may 
be  necessary  for  the  beneficial  uses  of  the  government  prop- 
erty. 
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"Second,  that  it  is  limited  by  the  superior  power  of  the 
General  Government  to  secure  the  uninterrupted  navigability 
of  all  navigable  streams  vi^ithin  the  limits  of  the  United  States. 

"In  other  words  the  jurisdiction  of  the  General  Government 
over  interstate  commerce  and  its  natural  highways  vests  in  that 
Government  the  right  to  take  all  needed  measures  to  preserve 
the  navigability  of  the  navigable  water  courses  of  the  country 
even  against  any  state  action". 

This  seems  to  be  the  law  of  England. 

In  Woolrych's  Law  of  Waters,  first  American,  from  the 
second  London  edition,  page  62,  side  page  (40),  it  is  said: 

"A  public  navigable  river  frequently  owes  its  title  to  be  con- 
sidered as  such  from  time  immemorial,  by  reason  of  its  having 
been  an  ancient  stream ;  but  very  many  acts  of  Parliament  have 
been  passed  to  constitute  those  navigable  rivers  which  were  not 
so  before.  Waters  flowing  inland  where  the  public  have  been 
used  to  exercise  a  free  right  of  passage  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  or  by  virtue  of  legislative 
enactments,  are  public  navigable  rivers.  This  is  the  most  un- 
failing test  to  apply,  in  order  to  ascertain  a  common  right; 
others  have  been  attempted,  and  frequently  without  success." 

So  far,  therefore,  as  the  waters  of  the  non-navigable  streams, 
(as  well  also  as  the  waters  of  navigable  streams)  are  concerned, 
it  would  seem  that,  on  the  authority  of  the  Supreme  Court  of 
the  United  States,  the  Legislature  of  Virginia,  may,  at  its 
pleasure,  "permit  the  appropriation  of  the  flowing  waters  for 
such  purposes  as  it  deems  wise"  and,  consequently,  may  "appro- 
priate", or  "permit  the  appropriation"  of  such  waters  to  pur- 
poses of  navigation,  power,  boating,  bathing,  or  other  recre- 
ational needs  of  the  people. 

If  to  render  navigable  a  non-navigable  stream,  it  becomes 
necessary  to  dredge  the  same,  or  deepen  the  channel,  or  bottom, 
notwithstanding  the  State's  "undoubted"  right  to  appropriate 
the  waters  of  the  stream  to  purposes  of  navigation,  the  question 
arises :  Can  the  State,  of  right,  without  compensating  the  owner 
of  the  bed  of  the  stream,  dredge  the  channel  or  otherwise 
deepen  the  water  by  lowering  the  bottom? 
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Reasoning  from  analogy,  some  have  thought  that  the  State 
would  have  the  same  right  to  lower  the  bed  or  channel  of  the 
stream  that  it  would  have  to  raise  or  lower  the  surface  of  a 
land  highway,  or  road,  in  process  of  improving  the  road.  The 
analogy,  however,  does  not  seem  complete,  because  in  the 
original  creation  of  the  road,  by  dedication,  grant,  or  con- 
demnation for  purposes  of  a  public  highway,  the  right  to  im- 
prove the  same  for  the  convenience  of  travel  would  pass 
with  the  land,  as  a  necessary  incident  to  the  dedication,  grant, 
or  condemnation,  whereas  upon  the  legislative  declaration  that 
a  non-navigable  stream  be  declared  navigable,  and  hence  sub- 
ject to  public  rights  as  a  highway  of  travel,  the  de  novo  char- 
acter of  the  stream  would  not  carry  with  it,  as  an  incident 
to  the  legislative  declaration,  and  arising  out  of  it,  the  right 
to  take  or  damage  private  property,  for  the  public  use  without 
just  compensation.  (Va.  Constitution,  Section  11;  Morgan  v. 
King,  18  Barb.  284,  35  N.  Y.  454;  Potlach  Lumber  Co.  v. 
Peterson,  12  Idaho  769,  88  Pacific  426,  118  Am.  St.  Rep.  233; 
Miller  V.  State,  124  Tenn.  293,  137  S.  W.  760,  35  L.  R.  A. 
(n.  s.)  407,  Ann.  Cases  1912  D,  1086;  Boutwell  v.  Champlain 
Realty  Co.,  89  Vt.  80,  94  Atl.  108,  Ann.  Cases  1918  A,  726.) 

By  the  express  provisions.  Section  3576  of  the  Code  of  Vir- 
ginia 1924,  "whatever  power  is  reserved  to  the  General  Assem- 
bly by  any  act  heretofore  passed,  to  abate  or  remove  any  dam 
or  other  works,  in  a  water  course,  or  improve  its  navigation, 
shall  continue  in  full  force". 


CHAPTER  FIFTEEN 

Eastern  Waters  or  Parts,  and  Western  Waters  or  Parts 
The  Dividing  Line 

"T  N  2  Min.  Inst.  23,  the  crest  of  the  Blue  Ridge  Mountains  is 
■''-  referred  to  as  the  dividing  line  between  the  Eastern  and 
the  Western  "Parts"  or  Waters,  though  Professor  Minor  does 
not  discuss  this  specific  question,  nor  does  he  refer  to  any 
authority  for  his  statement. 

It  is  with  extreme  reluctance  that  we  dissent  from  this 
opinion.  Our  reading  of  the  ancient  statutes,  and  of  con- 
temporaneous history,  satisfies  us  that  the  "dividing  line"  is  not 
the  Blue  Ridge,  but  is  the  water  shed  in  the  Alleghenies, 
which  divides  the  waters  flowing  westward  to  the  Ohio  and 
Mississippi  from  the  waters  flowing  eastward  to  the  Chesa- 
peake Bay  and  the  Atlantic  Ocean, 

It  is  a  curious  fact  that,  for  years  and  years,  succeeding 
Colonial  and  General  Assemblies  should  pass  laws,  the  appli- 
cation of  which  necessarily  brought  into  consideration  the  de- 
termination of  this  "dividing  line",  and  yet  left  the  "line",  not 
legally  ascertained  or  legislatively  defined.  It  would  seem  it 
was  assumed  that  every  one  knew  the  dividing  line  between 
the  Eastern  Parts,  or  Waters,  and  the  Western, 

The  words  "Waters"  and  "Parts"  seem  to  have  been  used 
interchangeably,  so  we  will  refer  to  them  as  "Waters". 

It  was  a  custom  of  the  Colonial  Assembly  to  assume,  rather 
than  to  declare,  "water  sheds"  or  "ridges"  or  "back-bones",  to 
be  dividing  lines.  Between  the  early  King  George  and  Staf- 
ford Counties,  for  instance,  there  never  was  any  Legislative 
declaration  of  the  dividing  line.  It  was  assumed.  Land  on 
which  rain  fell,  which  found  its  way  into  the  Potomac  River, 
was  Stafford  County;  if  into  the  Rappahannock  River  on  the 
North  side,  was  King  George  County,  The  "ridge"  was  the 
line,  and  it  was  sinuous  in  many  places,  and  could  not  be 
located  except  by  an  actual  examination  of  the  water  shed  at 
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the  locus  in  quo,  or  by  "fitting"  in,  or  together,  patents  issued 
for  adjoining  lands  in  the  two  counties. 

That  "Western  Waters"  was  a  phrase  descriptive  of  a  water 
shed,  is  we  think  borne  out  not  only  by  Virginia  nomenclature 
but  by  the  nomenclature  of  the  other  Colonies  as  well.  The 
American  Colonial  settlements  of  the  Seventeenth  century  were 
all  on  the  Atlantic  seaboard  and  up  the  rivers  whose  waters 
flowed  to  the  Atlantic  Ocean,  and  this  was  the  case  from  the 
English  Colony  farthest  North  to  that  farthest  South,  adjoin- 
ing the  Spanish  settlement.  The  crest  of  the  Alleghenies  was 
the  "back-bone"  or  "ridge"  which  separated  these  waters  which 
found  their  way  eastward,  from  those  waters  then  known  to 
flow  westward,  but  the  point  of  whose  ultimate  junction  with 
the  ocean  was  then  unknown. 

They  were  simply  "western  waters". 

As  settlers  pushed  their  way  west,  the  Ohio  was  reached, 
and  then  down  it  to  the  Mississippi  and  to  the  Gulf  of  Mexico. 
But  this  last  step  in  knowledge  of  the  geography,  or  more 
properly  hydrography,  of  the  great  "western"  country,  did  not 
come  until  later :  So  the  shed  between  the  known  and  unknown 
came  to  be  a  boundary  line — a  barrier  or  line  of  division. 

In  the  treaty  of  Charlestown  of  1761,  between  South  Caro- 
lina and  the  "cherokeys",  the  boundary  between  Indians  and  the 
Colony  of  South  Carolina  was  declared  to  be  the  sources  of  the 
great  rivers  emptying  into  the  Atlantic  Ocean,  This  treaty 
caused  Pennsylvania  and  Virginia  to  examine  into  the  con- 
dition of  their  frontiers. 

In  1758  peace  was  confirmed  between  his  Majesty's  subjects 
and  the  Delawares,  and  other  nations  living  on  the  Susque- 
hanna; and  in  this  treaty  Pennsylvania  released  all  the  lands 
within  her  province  to  the  "westward  of  the  Allegheny  hills"  to 
the  Indians,  solemnly  engaging  "that  no  white  people  should 
make  plantations  or  settle  on  the  lands  to  the  westward  of  those 
hills".  (Journals  of  the  House  of  Burgesses  of  Va.,  1761- 
1765,  page  x.) 

In  these  Journals,  Vol.  \77Z-\776,  page  127,  under  date  of 
Wednesday,  May  25,  1774,  is  the  following:  (Italics  supplied.) 
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"A  PETITION  of  several  Persons,  whose  Names  are  there- 
unto subscribed,  in  behalf  of  themselves  and  other  adventurers 
and  settlers  upon  the  Western  Waters,  and  lands  to  the  West- 
ward of  the  Allegany  Mountains,  in  this  Colony,  was  pre- 
sented to  the  House  and ;  setting  forth,  that  the  excessive  and 
almost  insupportable  expence  of  seating  and  planting  those  re- 
mote Lands,  according  to  the  Conditions  of  the  Grants,  and 
the  Modes  prescribed  by  the  Laws  now  in  force,  will  very 
much  retard  the  settlement  and  cultivation  of  that  part  of  the 
Country ;  that  many  of  his  Majesty's  Subjects  who  have  Titles 
and  Claims  to  Lands  upon  the  Western  Waters,  under  the 
Charters,  Laws  and  Customs  of  this  Colony,  under  the  Procla- 
mation of  this  Government,  in  the  Year  1754,  and  under  the 
Royal  Proclamation  of  1763,  are  in  danger  of  losing  their  Es- 
tates by  forfeitures,  for  non-performance  of  the  said  Con- 
ditions, which,  it  hath  been  impracticable  for  them  to  comply 
with ;  and  that  such  of  the  Petitioners,  who,  as  Officers  or 
Soldiers  in  the  first  Virginia  Regiment,  have  already  obtained 
Patents,  are  subject  to  peculiar  hardships,  the  Grants  being  to 
them  in  joint  tenancy,  and  Partitions  not  being  made,  so  that 
none  of  them  can  know  what  parts  are  their  own;  and  there- 
fore praying  the  House  to  take  the  Premises  into  Consideration, 
and  grant  the  Petitioners  such  Relief  as  shall  be  thought  just 
and  reasonable". 

A  study  of  the  map  of  the  territory  of  Virginia  as  it  existed 
in  Colonial  days,  stretching  from  the  Atlantic  seaboard  to  the 
Ohio,  and  beyond,  will  show  that  the  head  waters  of  the  James 
rise  in  the  eastern  sides  and  foot  hills  of  the  Alleghenies  and 
flowing,  some  up,  and  some  down,  the  Valley  of  Virginia, 
make  their  way  across  the  Valley  to  break  through  the  Blue 
Ridge,  and  thence  across  the  Piedmont  to  tidewater  and  to  the 
"bay  of  Chesapeake",  and  the  Atlantic  Ocean. 

The  Virginia  head  springs  of  the  Potomac,  with  a  few  minor 
exceptions,  likewise  rise  from  the  eastern  sides  and  foot  hills 
of  the  Alleghenies  and,  flowing  northward  up  the  Valley,  break 
through  the  Blue  Ridge  to  join  the  other,  and  south  flowing 
waters,  at  Harper's  Ferry,  thence  east  past  Washington  to  the 
"bay  of  Chesapeake"  and,  mingling  with  the  waters  from  the 
Rappahannock,  and  the  James,  on  to  the  Atlantic  Ocean. 

Other  Virginia  waters  form  the  Roanoke,  and  run  through 
Virginia  into  North  Carolina  and  to  the  Atlantic  Ocean.   These 
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"waters",  whatever  their  devious  windings,  and  though  they 
may  originate  from  springs  only  a  few  miles,  and,  in  instances, 
a  few  hundred  feet  apart,  yet  ever  flow  on  their  eastward 
journey  to  the  Ocean. 

Other  rivers,  like  the  Rappahannock,  have  their  sources  in 
the  eastern  sides  and  foot  hills  of  the  Blue  Ridge  and  flow 
eastward  to  join  the  James  and  the  Potomac. 

Not  so  with  the  Western  Waters,  which  flow  "westward"  to 
join  the  Father  of  Waters,  the  Mississippi. 

Acts  of  the  Assembly,  as  early  as  1752  (6  Hen.,  page  258), 
recognized  this  hydrography  of  the  Colony  and  saw  in  the 
Alleghenies,  then  unnamed,  this  great  "backbone"  or  "ridge" 
which  divided  these  "Eastern  Waters"  from  the  Western 
Waters.     This  Act  provided: 

"Be  it  therefore  enacted  *  *  *  ^  That  all  and  every  per- 
son and  persons,  being  protestants,  who  shall  hereafter  settle 
and  reside  on  any  lands,  situate  to  the  westward  of  the  ridge 
of  Mountains  that  divides  the  rivers  Roanoke,  James  and 
Potomac,  from  the  Mississippi,  in  the  county  of  Augusta,  shall 
be,  and  is,  and  are  exempted,  and  discharged,  from  the  pay- 
ment of  all  public,  county,  and  parish  levies,  for  the  term  of 
ten  years,  next  following,  any  law,  usage,  or  custom,  to  the 
contrary  thereof,  in  any  wise,  notwithstanding." 

In  Hening's  Introduction  to  his  Volume  6,  he  refers  to  a 
series  of  Acts  in  1754  for  the  protection  of  the  Inhabitants  on 
the  Western  Frontier,  i.  e.,  beyond  the  Alleghenies. 

Likewise  in  his  preface  to  Volume  7,  Hening  refers  to  the 
proclamations  of  1754  and  1763  "from  which  titles  to  large 
tracts  of  valuable  lands  on  the  Western  Waters  are  derived". 

The  proclamation  of  1754  was  by  Governor  Robert  Din- 
widdle (February  19),  encouraging  men  to  enlist  for  the  de- 
fence of  the  Colony,  and  provided  for  the  grant  of  200,000 
acres  of  land  on  east  side  of  the  Ohio  river.     (7  Hening  663.) 

The  proclamation  of  1763  was  by  the  King,  reciting  the 
royal  purpose  to  "erect  within  the  countries  and  islands  Four 
Governments,  namely : 
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"Quebec,  East  Florida,  West  Florida,  and  Grenada 
"also  that  no  governor,  or  commander  in  chief,  in  any  of  our 
other  colonies  or  plantations  in  America,  do  presume,  for  the 
present,  and  until  our  future  pleasure  be  known,  to  grant 
warrants  of  survey,  or  pass  patents  for  any  land  beyond  the 
heads  or  sources  of  any  of  the  rivers,  which  fall  into  the 
Atlantic  ocean  from  the  west  and  north  west".  (7  Hening 
667.) 

In  the  Ordinance  of  June  12,  1776,  it  was  provided: 

"XXI.  *  *  *  The  Western  and  northern  extent  of  Vir- 
ginia shall  in  all  other  respects  stand  as  fixed  by  the  charter 
of  king  James  the  first,  in  the  year  one  thousand  six  hundred 
and  nine,  and  by  the  publick  treaty  of  peace  between  the  courts 
of  Great  Britain  and  France  in  the  year  one  thousand  seven 
hundred  and  sixty  three;  unless,  by  act  of  legislature,  one  or 
more  territories  shall  hereafter  be  laid  off,  and  governments 
established  westward  of  the  Allegheny  mountains".  (9  Hen- 
ing 118.) 

In  October,  1777,  it  was  recited  that  numbers  of  people  have 
settled  waste  and  ungranted  land  "situate  on  the  Western 
Waters  to  which  they  have  not  been  able  to  procure  legal 
titles",  and  taxing  said  lands. 

We  pass  by  the  Act  of  October,  1777,  "an  act  for  forming 
several  new  Counties,  and  reforming  the  boundaries  of  two 
others"  for  later  consideration,  and  see  the  act  of  May,  1779, 
(10  Hening  35,  43),  where  this  subject  was  again  before  the 
Assembly : 

"For  issuing  and  settling  the  titles  of  claimants  to  unpatented 
lands",  etc. 

Page  35 :  "Be  it  enacted  by  the  general  assembly,  that  all 
surveys  of  waste  and  unappropriated  land  made  upon  any  of 
the  zvestern  zvaters  before  the  first  day  of  January  of  the  year 
1778,  and  upon  any  of  the  eastern  waters  at  any  time  before 
the  end  of  this  present  session  of  the  assembly  *  *  *  ^nd 
founded  either  upon  charter,  importation  rights  *  *  *  upon 
treasury  rights  for  money  paid  the  receiver  general  *  *  * 
upon  entries  on  the  western  waters  regularly  made  before  the 
26th  day  of  October,  in  the  year  1763,  or  on  the  eastern 
waters  at  any  time  before  the  end  of  this  present  session  of 
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assembly,     *     *     *     ^ot  exceeding  400  acres     *     *     *     shall 
be  and  are  hereby  declared  to  be  good  and  valid". 

Page  43 :  "Be  it  enacted,  that  the  counties  on  the  western 
waters  shall  be  allotted  into  districts ;  to  wit :  The  counties  of 
Monongalia;  Yohogania,  and  Ohio  into  one  district;  the  coun- 
ties of  Augusta,  Botetourt  and  Greenbrier,  into  one  district ; 
the  counties  of  Washington  and  Montgomery,  into  one  other 
district ;  and  the  county  of  Kentucky  shall  be  another  district". 

In  the  preamble  to  the  Act  of  October,  1779  (10  Hening 
143),  it  is  recited  that  it  will  redound  to  the  Commonwealth  to 
have  free  and  easy  intercourse  between  the  inhabitants  in  the 
eastern  and  western  parts  upon  the  water  of  the  Ohio  to  the 
westward  of  the  Cumberland  mountains,  and  the  Act  provided 
for  opening  a  road  connecting  such  parts. 

Three  new  Counties  were  established  in  May,  1780,  by: 

"An  act  to  establish  upon  the  Western  Waters  three  new 
counties. 

"Whereas  the  inhabitants  of  the  county  of  Kentucky  are  sub- 
ject to  great  inconveniences  for  the  want  of  due  administration 
of  justice,  arising  principally  from  the  great  extent  of  the 
county,  and  the  dispersed  situation  of  the  settlements.  Be  it 
therefore  enacted.  That  from  and  after  the  first  day  of  No- 
vember next,  the  said  county  of  Kentucky  shall  be  divided  into 
three  counties,  that  is  to  say:  All  that  part  on  the  south  side 
of  Kentucky  river  which  lies  west  and  north  of  a  line  begin- 
ning at  the  mouth  of  Benson's  big  creek,  and  running  up  the 
same  and  its  main  fork  to  the  head ;  thence  south  to  the  nearest 
waters  of  Hammond's  creek,  and  down  the  same  to  its  junction 
with  the  town  fork  of  Salt  river ;  thence  south  to  Green  river, 
and  down  the  same  to  its  junction  with  the  Ohio,  shall  be  one 
distinct  county,  to  be  called  and  known  by  the  name  of  Jeffer- 
son. And  all  that  part  of  the  said  county  of  Kentucky  which 
lieth  north  of  the  line  beginning  at  the  mouth  of  Kentucky 
river,  and  up  the  same  and  its  middle  fork  to  the  head ;  and 
thence  south  east  to  Washington  line,  shall  be  one  other  dis- 
tinct county,  and  called  and  known  by  the  name  of  Fayette. 
And  all  the  residue  of  the  said  county  of  Kentucky,  shall  be 
one  other  distinct  county,  and  called  and  known  by  the  name 
of  Lincoln.     (10  Hening  315.) 

The  Act  of  May,  1780,  continues  in  effect  the  Act  of  May, 
1779,  'for  surveying  and  returning  surveys  to  the  land  office 
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upon  entries  made  with  the  surveyor  of  a  county,  before  the 
36th  day  of  June,  1779,  for  lands  lying  upon  the  eastern  waters, 
and  for  returning  the  plats  of  legal  surveys  made  upon  the 
western  waters  under  the  former  government'."  (10  Hening 
237.) 

In  October,  1780,  an  Act  empowered  the  Court  of  Green- 
brier County  to  have  a  wagon  road  opened  from  Greenbrier 
Court  House  to  the  eastern  waters  or  "from  Greenbrier  Court 
House  to  the  Warm  Springs,  or  to  the  wagon  road  at  the 
mouth  of  Cow  Pasture  river."     (10  Hening  367.) 

In  any  event  this  would  have  crossed  the  "backbone"  of  the 
Alleghenies  and  not  the  Blue  Ridge. 

For  the  relief  of  certain  persons  "now  resident  on  the  western 
frontier,  the  Courts  of  Lincoln,  Fayette  and  Jefferson  Counties 
were  commanded  to  cause  vacant  lands  to  be  laid  out  for  poor 
settlers."    (10  Hening  431.) 

In  the  Acts  of  November  18,  1796,  and  December  13,  1796 
(2  Shepherd  33,  47),  in  reference  to  the  time  within  which  to 
return  surveys  into  the  Land  Office,  a  difference  is  made  be- 
tween the  Eastern  and  the  Western  Waters,  with  no  indication 
of  the  "dividing  line",  though  in  May,  1782  (11  Hening  85), 
an  act  was  passed  for  establishing  a  District  Court  on  the 
"Western  Waters",  reciting  that  "Whereas  the  mode  of  ad- 
ministering justice  has  become  exceedingly  inconvenient  and 
burthensome  to  suitors  living  westwardly  of  the  Allegeny 
Mountains  "and  an  act  to  amend  the  act  establishing  a  district 
court  on  the  western  waters,"  referring  to  "Judges  of  the 
Court  of  the  district  of  Kentucky".  (See  also  11  Hening  103; 
12  Hening  475,  704;  1  Shep.  234.) 

Inspections  of  tobacco  on  the  Western  Waters  were  estab- 
lished in  1783  (11  Hening  345),  and  in  October  1783  (11 
Hening  347),  an  act  was  passed  to  ascertain  the  mode  of  ob- 
taining grants  to  certain  lands  "on  the  Western  Waters," 
referring  to  the  clerks  and  surveyors  belonging  to  the  different 
districts  "laid  off"  by  the  act.  (11  Hening  347,  441.  See  also 
2  Shep.  47.) 

An  act  of  October,  1784,  authorized  the  Governor,  with  the 
advice  of  the  Council,  to  suspend,  when  necessary,  the  sur- 
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veying  of  certain  lands  in  the  Western  Country.     (11   Hen- 
ing  447.) 

In  1785  certain  arrears  of  public  taxes  were  appropriated  to 
the  "opening  a  wagon  road  from  the  eastern  to  the  western 
waters" — evidently  over  the  Alleghenies,  between  the  head  of 
navigation  of  James  and  Kanawha  Rivers.  (12  Hening  72; 
3  Shepherd  72.) 

Estrays  "on  the  western  Waters"  were  to  be  advertised  in 
the  Kentucky  Gazette  in  the  same  manner  "as  estrays  are 
directed  to  be  advertised  in  the  Virginia  Gazette."  (12  Hen- 
ing 688,  October  1788.) 

The  act  of  1780  (10  Hening  226),  which  we  have  considered 
in  reference  to  "certain  unappropriated  lands  on  the  bay,  sea 
and  river  shores,  in  the  eastern  parts  of  the  Commonwealth", 
and  the  act  of  1818  (Chapter  67,  Code  1819),  referring  to 
the  limits  or  bounds  of  the  several  tracts  of  land  "lying  on 
the  Atlantic  ocean,  the  Chesapeake  bay  and  the  rivers  and 
creeks  thereof" ,  it  would  seem  certainly  refer  to  the  same  water 
sheds,  the  "river  shores  in  the  eastern  parts  of  the  Common- 
wealth" being  the  same  as  the  rivers  and  creeks  of  the  Atlantic 
ocean  and  Chesapeake  bay,  that  is  the  waters  of  which  enter 
the  ocean  or  bay,  and  this  description  comprehends  all  the 
rivers  east  of  the  Alleghenies ;  while  the  "rivers  and  creeks 
in  the  western  parts  of  this  Commonwealth"  in  the  Act  of 
January  15,  1802  (2  Shepherd  317),  comprised  all  the  other 
rivers  of  the  Commonwealth,  that  is,  those  west  of  the  Alle- 
ghenies, which  found  their  exit  to  the  Gulf  of  Mexico  by  way 
of  the  Monongahela,  the  Ohio  or  the  Mississippi. 

The  Act  of  1803  (3  Shep.  76),  suspending  for  8  years  pro- 
cessioning of  lands  on  the  west  side  of  the  Blue  Ridge,  is  the 
first  instance,  revealed  by  a  close  and  diligent  search,  in  which 
the  Blue  Ridge  is  in  any  way  recognized  as  dividing  the  State 
of  Virginia  into  sections,  and  in  this  act  is  no  recognition  of, 
or  reference  to,  either  the  eastern  or  western  waters,  while 
27  years  later,  indexed  under  the  title  "Eastern  and  Western 
Waters", 

CHAP.  60,  Acts  1830-31,  />.  160  authorizes  the  governor  to 
employ  a  skilled  engineer  to,  among  other  things,   "examine 
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the  country  between  James  and  Jackson's  Rivers,  Roanoke  and 
New  Rivers,  for  the  purpose  of  ascertaining  the  best  route 
for  a  canal  or  railroad  between  such  points  on  those  rivers  as 
they  may  determine." 

CHAP.  28,  ACTS  1830-31,  p.  87,  et  seq.  concerning  lands 
returned  delinquent  for  non-payment  of  taxes,  provides  as 
follows : 

"5.  It  shall  be  the  duty  of  the  first  auditor  to  cause  alpha- 
betically lists  for  all  the  lands  in  the  commonwealth,  which 
heretofore  have  been,  or  which  hereafter  may  be,  returned 
delinquent  for  non  payment  of  taxes,  and  which  are  redeemable 
according  to  the  provisions  of  this  act,  to  be  made  out,  beginning 
in  making  out  such  lists  with  the  counties  lying  west  of  the 
Allegheny  Mountains.     (Page  90.) 

"17.  No  person  in  any  suit  now  pending,  or  hereafter  to 
be  brought  for  the  recovery  of  any  lands  lying  west  of  the 
Allegheny  Mountains  *  *  shall  be  allowed  to  give  in  evidence 
any  grant  of  land  of  the  commonwealth  of  the  lands  in  such 
action  demanded,  to  support  his  title  thereto,  unless  he  shall 
show  that  he  has  had  the  lands  so  by  him  claimed  and  de- 
manded, duly  entered  on  the  books  of  the  commissioners  of 
revenue  *  *  and  has  actually  paid  the  taxes  charged  and  justly 
chargeable  thereon  against  him  or  them. 

At  different  periods,  some  of  the  then  Counties  "saddled" 
the  Alleghenies  and,  it  would  appear  that,  when  the  General 
Assembly  desired  to  impose  duties  on  the  Courts  with  refer- 
ence to  the  Western  lands,  and  treating  the  lands  in  the  Coun- 
ties as  separate  units,  in  order  to  include  all  of  the  lands  of 
the  Western  waters,  sometimes  Courts  of  the  Counties  West 
of  the  Blue  Ridge  were  referred  to.  This,  it  would  seem,  is 
the  reason  for  referring  to  the  Blue  Ridge  in  the  Act  of  1803. 
(3  Shep.  76.) 

This  would  seem  likewise  to  have  been  the  reason  for  re- 
ferring to  "West  of  the  Blue  Ridge  Mountains",  in  the  Act 
of  1836,  entitled: 

"An  act  to  amend  and  explain  the  laws  concerning  western 
land  titles,  and  for  other  purposes". 
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Section  3  provides : 

"3.  Be  it  further  enacted,  That  it  shall  be  the  duty  of  the 
circuit  superior  court  for  each  county  situate  west  of  the  Blue 
Ridge  Mountains,  at  the  next  fall  term  thereof  to  appoint  a 
cornmissioner  or  commissioners  *  *  whose  duty  it  shall  be  to 
ascertain  and  report  *  *  the  quantity  of  delinquent  and  for- 
feited lands  in  his  county,  designating  particularly  the  num^ 
ber  of  tracts,  and  the  quantity  contained  in  each  tract,  and 
also  the  local  situation  and  probable  value  of  each  tract". 

"10.  Be  it  further  enacted,  That  all  writs  of  formedon  in 
decender,  remainder  or  reverter,  of  any  lands  in  that  part  of 
this  commonwealth  which  lies  west  of  the  Allegheny  moun- 
tains, hereafter  to  be  brought  upon  any  title  or  cause  hereto- 
fore accrued,  or  which  may  hereafter  fall  or  accrue  in  that  part 
of  this  commonwealth,  of  any  lands  situate  there,  shall  be  sued 
within  7  years  after  such  title  or  cause  of  action  accrued; 
and  not  afterwards ;  and  that  no  person  or  persons  who  now 
hath  or  have,  or  hereafter  may  have  any  right  or  title  of  entry 
into  any  lands,  shall  make  an  entry  but  within  7  years  next 
after  such  right  or  title  accrued." 

"11.  In  all  writs  of  right,  and  other  actions  possessory, 
hereafter  to  be  brought  to  recover  the  seisin  or  possession  of 
any  lands  lying  west  of  the  Allegheny  mountain,  any  person 
may  maintain  a  writ  of  right  or  other  possessory  action  upon 
the  possession  or  seisin  of  his  or  her  ancestor  or  predecessor, 
within  18  years  next  before  the  teste  of  the  writ;  but  no  per- 
son shall  maintain  a  real  action  upon  his  own  possession  or 
seisin  but  within  14  years  next  before  the  teste  of  the  writ." 
(Acts  1836-37,  page  9.) 

Here  again,  from  paragraph  10,  it  is  apparent  that,  when  the 
Commonwealth  was  to  be  divided  into  geographical  divisions, 
the  Allegheny  Mountains  became  the  dividing  line;  whereas, 
in  order  to  get  Court  action  on  all  the  lands  West  of  the  Alle- 
gheny Mountains,  the  Circuit  Superior  Courts  of  Counties 
"West  of  the  Blue  Ridge  Mountains"  must  be  given  directions, 
since  some  of  the  Counties,  which  saddled  the  Alleghenies,  had 
Courts  East  of  the  Alleghenies  and  West  of  the  Blue  Ridge. 

Two  years  later  the  Alleghenies  were  made  the  dividing  line 
by: 
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"An  act  to  amend  an  act,  entitled,  'An  act  to  amend  and 
explain  the  laws  concerning  western  land  titles,  and  for  other 
purposes,'  which  provided: 

"7.  Be  it  further  enacted,  that  immediately  after  the  first 
day  of  July  next,  it  shall  be  the  duty  of  the  auditor  of  public 
accounts  to  cause  to  be  made  out  in  his  office  for  each  county 
lying  west  of  the  Allegheny  mountains  a  list  of  every  tract 
of  land  therein  which  is  now  forfeited  to,  and  vested  in  the 
president  and  directors  of  the  Literary  Fund."  (Acts  1838, 
page  16.) 

In  the  Acts  of  1833,  laws  relative  to  land  lying  West  of  the 
AUeghenies,  are  indexed  under  "Western  Titles",  and  in  the 
Acts  of  1839-40,  laws  with  reference  to  lands  lying  West  of 
the  AUeghenies,  are  indexed  under  "Western  Land  Titles". 

The  same  is  true  of  Acts  of  1842-44. 

In  the  Acts  of  1845-46,  laws  with  reference  to  delinquent 
lands  lying  West  of  the  AUeghenies,  are  indexed  under  "Wes- 
tern lands". 

Chap.  65,  of  the  Acts  of  1859-60,  page  174,  is: 

"An  act  to  prescribe  the  rights  of  certain  persons  in  re- 
lation to  property  drifted  on  the  waters  west  of  the  Allegheny 
mountains,  and  deposited  on  the  lands  of  others  than  the  own- 
ers." 

Section  1,  of  the  said  Act,  is  as  follows: 

"1.  When  any  land  lying  west  of  the  Allegheny  Mountains, 
or  in  any  part  of  any  county  in  whole  or  in  part  on  the  said 
mountains,  has  been  escheated  or  become  escheatable  for  5 
years  since  the  same  was  escheated  or  became  escheatable  have 
already  transpired  without  a  sale  thereof  by  an  escheator,  all 
the  title,  right  or  interest  of  the  commonwealth,  or  of  the  presi- 
dent and  directors  of  the  Literary  Fund,  or  of  the  Board  of 
the  Literary  Fund,  to  or  in  such  land,  is  hereby  now  without 
inquest  or  other  proceeding  absolutely  transferred  to,  and  com- 
pletely vested  in  any  person  claiming  the  same,  under  a  grant 
from  the  commonwealth  heretofore  issued. 

The  phrase  "West  of  the  Blue  Ridge",  in  the  Act  of  1803, 
referring  to  the  action  of  Courts,  included,  and  we  think  was 
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intended  to  include,  and  refer  to  the  Counties,  which  "saddled" 
the  Alleghenies,  and  to  those  entirely  west  of  those  mountains ; 
and  was  not  intended  to  mark  a  geographical  division  of  the 
State.  It  was  the  equivalent  of  the  "west  of  the  Allegheny- 
Mountains,  or  in  any  part  of  any  county  in  whole  or  in  part 
on  the  said  Mountains",  in  section  1  of  the  Act  of  1859-60, 
page  174,  quoted  above. 

In  Oakes  v.  U.  S.,  174  U.  S.  778,  decided  in  1899,  Mr. 
Justice  Gray,  speaking  of  a  steamboat  captured  by  the  forces 
of  the  United  States  in  the  Civil  War,  on  the  Tennessee  River, 
and  carried  to  Mound  City,  Illinois,  on  the  Ohio  River,  refers 
to  these  rivers  as  "the  western  waters". 

In  Mead  v.  Haynes,  3  Rand.  (24  Va.)  33,  decided  in  1824, 
the  Court  treats  Section  6,  of  the  Act  of  1792,  as  applicable  to 
Goose  Creek,  situated  just  east  of  the  Blue  Ridge  in  the  pres- 
ent County  of  Bedford,  but  we  have  found  no  case  in  refer- 
ence to  a  stream  further  West,  or  between  the  Blue  Ridge  and 
the  Alleghenies. 

We,  however,  are  not  without  explicit  judicial  and  legis- 
lative recognition  of  the  line  between  the  eastern  and  western 
waters. 

Augusta  was  a  great  frontier  county,  stretching  to  the  Ohio 
River. 

In  November  1769  (8  Hening  395),  the  Assembly  passed 
an  Act  for  dividing  the  County  and  Parish  of  Augusta,  and 
creating  Botetourt  County,  effective  from  and  after  January 
1st,  1770,  "by  a  line  beginning  at  the  Blue  Ridge,  running  N. 
55°  W.  to  the  confluence  of  Mary's  Creek,  or  the  South  River, 
with  the  North  Branch  of  James  River,  thence  up  the  same 
to  the  mouth  of  Carres  Creek,  thence  up  the  said  Creek  to  the 
Mountain,  thence  N.  55°  W.  as  far  as  the  Courts  of  the  two 
Counties  shall  extend  it",  the  part  of  the  County  to  the  south 
of  this  line  to  be  Botetourt  County,  and  that  to  the  north  of 
this  line  to  retain  the  name  of  Augusta. 

The  Gentlemen  Justices  of  the  Court  of  Botetourt  County, 
on  February  14,  1770,  Andrew  Lewis,  Robert  Breckenridge, 
Israel  Christian,  James  Trimble  and  William  Fleming,  entered 
an  order,  a  copy  of  which  has  been  kindly  furnished  us  by  Mr. 
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Turner  McDowell,  Clerk  of  the  Circuit  Court  of  Botetourt 
County,  which  is  in  the  following  language: 

"Ordered  that  Mr.  James  Trimble  be  appointed  Commission 
on  behalf  of  this  County  to  treat  with  the  Court  of  Augusta 
County  about  the  dividing  Line  to  be  run  between  the  two 
Counties  and  that  he  do  endeavor  to  get  the  same  run  as  soon 
as  possible  as  far  as  the  Western  Waters." 

This  order  was  signed  by  Andrew  Lewis  on  behalf  of  the 
Court. 

James  Trimble  seems  to  have  carried  out  this  order  with 
alacrity,  for  on  March  21st,  1770,  before  the  Gentlemen  Jus- 
tices, at  a  Court  continued  and  held  for  Augusta,  which  was 
composed  of  Silas  Hart,  Felix  Gilbert,  George  Moffet  & 
Abram  Smith,  the  following  order  was  entered : 

"Ordered  that  the  surveyor  of  this  County  run  the  dividing 
line  of  this  County  &  Botetourt  agreeable  to  the  Act  of  Assem- 
bly, as  far  as  the  Western  Waters,  being  in  his  charge  at  the 
laying  of  the  next  County  Levy". 

It  will  be  noticed  that  in  the  order  of  the  Augusta  Court 
the  Justices  of  that  Court  agreed  to  the  proposition  of  the 
Botetourt  Court  to  survey  the  line  "as  far  as  the  Western 
Waters". 

James  Trimble,  assistant  of  Thomas  Lewis,  ran  the  line  in 
April,  1770,  and  returned  his  report  and  plot  to  the  Court  of 
Botetourt  County,  which  Court  confirmed  the  report  and  plot, 
and  ordered  it  recorded  on  June  13th,  1770,  and  Surveyor 
Trimble  returned  his  report  and  plot  to  the  Augusta  County 
Court  on  the  20th  of  November,  1770,  which  Court  confirmed 
the  same  and  ordered  it  to  be  recorded. 

There  are  certain  small  differences,  mostly  of  phraseology 
and  local  names,  in  the  two  reports,  which  induce  us  to  set  out 
both  of  them  in  this  study. 

The  Western  terminus  of  this  line,  it  will  be  noted,  is  "on 
the  west  side  of  Anthony's  Creek  Mountain,  which  divides  the 
Eastern  from  the  Western  Waters". 

The  plots  and  surveys  are  shown  on  the  following  two  pages : 
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Si7I>  Sypr/ys  /h/A 


THE  DIVISION  LINE  BETWEEN  AUGUSTA 
COUNTY  AND  BOTETOURT  COUNTY 


/Pn^qnva  CreeA  Mouf)/aj>i 


BEGINNING  at  two  chestnuts  and  a  Black 
Oak  on  the  SOUTH  Mountain  by  a  Spring 
of  Pedler  Creek  on  AMHERST  line  &  run- 
ning thence  N  55  West  4^  miles  to  a  Large 
Spannish  Oak  marked  A.  C.  on  the  one  side 
and  B.  C.  on  the  other  side  where  the 
SOUTH  River  or  Mary's  Creek  empties  in- 
to the  NORTH  Branch  of  JAMES  River  & 
up  the  NORTH  River  to  KERRS  Creek 
and  up  KERRS  Creek  to  the  upper  fork  of 
the  said  Creek  at  Gilmore's  Gap. 

Then  BEGINNING  at  a  Chestnut  and  three 
Chestnut  Oaks  and  a  Pine  at  the  upper  fork 
of  KERRS  Creek  &  running  the  same  course 
to-wit:  N.  55°  West  23j4  miles  Crossing 
the  Cowpasture  River  in  Donelly's  Place  at 
a  Large  Poplar  on  the  River  marked  A.  C. 
&  B.  C.  and  crossing  the  Road  between  the 
Warm  Spring  &  the  Hotspring  15  miles  & 
Sixty  Poles  from  the  Head  of  Kerr's  Creek 
Crossing  Jackson's  River  in  John  Dean's 
Plantation  and  crossing  Back  Creek  three 
times  to  several  large  marked  trees  particu- 
larly two  large  White  Oaks  marked  A.  C. 
&  B.  C.  on  the  West  side  of  Anthony's 
Creek  Mountain  which  divides  the  Eastern 
&  Western  Waters  to  which  Place  the  Wor- 
shipful the  Court  of  AUGUSTA  agreed  to 
run  the  said  line. 


Cc^  Pashre  Mv^^ 


CaeJJa  Creek 


Silmerem     6c^ 


Run  &  April  20th,  1770. 


Jas.  Trimble. 


^Aerfa^  2/ne 


At  a  Court  held  for  Botetourt  County  the 
13th,  June  1770. 

The  within  Report  &  Plat  was  returned  to 
Court  and  ordered  to  be  recorded. 

Teste : 

John  May    C.  B.  C. 

From  Deed  Book,  No.  1,  page  393.    Rec- 
ords, Botetourt  County,  Virginia. 

A  copy;  attest; 

Clerk  of  the  Circuit  Court  of  Botetourt 
County,  Virginia. 
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The  division  line  between  Augusta  County 
and  Botetourt  County  beginning  at  2  chest- 
nuts and  a  black  oake  on  the  south  south 
mountain  by  a  spring  of  Pedlar  Creek  on 
Amherst  line  and  runneth  thence  N.  55  W. 
4  miles  and  ^  to  a  large  Spanish  oak  marked 
A  C  on  the  one  side  and  B  C  on  the  other 
side  where  the  south  River  or  Mary  Creek 
emptys  into  the  north  branch  of  James  River 
&  up  the  North  River  to  Kerrs  Creek  and 
up  Kerrs  Creek  to  the  upper  fork  of  said 
creek  at  Gilmores  Gap<?  then  beginning  at  a 
chestnut  and  3  chestnut  oaks  and  a  pine  at 
the  upper  fork  of  Kerrs  Creek  and  Runneth 
the  same  course  (towit)  N.  55  D.  2314  miles 
crossing  the  Cow  Pasture  River  in  Don- 
nelys  Place  at  a  large  poplar  on  the  river 
marked  A  C  and  B  C  and  crossing  the  road 
between  the  Hot  Spring  and  the  Warm 
Springs  15  miles  and  60  poles  from  the  head 
of  Kerrs  Creek  crossing  Jacksons  River  in 
John  Deans  Plantation  and  crossing  Back 
Creek  3  times  to  several  large  marked  trees 
particularly  2  large  white  oaks  marked  A  C 
and  B  C  on  the  west  side  of  Anthonys  Creek 
Mountain  which  divides  the  eastern  &  wes- 
tern waters  to  which  the  Worshipful  Court 
of  Augusta  agreed  to  run  said  line  run  by 
Surveyor. 

James  Trimble    Apl.  20th,  1770. 

At  a  Court  held  for  Augusta  County  No- 
cember  the  20th  1770.  This  plat  of  the 
division  line  between  this  County  &  Bote- 
tourt being  returned  is  ordered  to  be  re- 
corded. 

Test 

The  foregoing  is  a  true  copy  from  the  rec- 
ords as  found  in  Will  Book  4  page  342  of 
the  Clerk's  Ofjfice  of  the  Circuit  Court  of 
Augusta  County. 

Teste : 


^i^/Aonyj  Creek  /foun/an 


Shir 


Warm  5f>rinqa 


Co^  Pasii^re  Ri</er 


=«^=,^'^  ^«tf>f 


B.C. 


ff.C. 
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Notwithstanding  the  formation  of  Botetourt  from  Augusta 
in  1769,  by  1777  the  population  had  moved  westward,  and  the 
great  extent  of  the  then  counties  of  Augusta  and  Botetourt 
was  found  inconvenient. 

In  October,  1777,  the  Assembly  sought  to  remedy  this  in- 
convenience to  the  inhabitants  of  these  two  counties,  by  sub- 
dividing them  and  establishing  other,  and  new  counties,  and 
parishes,  and  to  this  end  passed  the  Act  found  in  9  Hening, 
page  420,  which,  incidentally  changed  the  name  of  Dunmore 
County  to  SJianando  County. 

The  applicable  provisions  of  said  Act  are  as  follows:  (Ital- 
ics supplied.) 

"An  Act  for  forming  several  New  Counties,  and  Reforming 
the  Boundaries  of  Two  Others." 

The  Act  first  divides  Augusta  County  forming  Hampshire 
and  Rockingham  Counties,  and  continues : 

"And  be  it  farther  enacted.  That  from  and  after  the  first  day 
of  March  the  said  county  and  parish  of  Botetourt  shall  be  di- 
vided by  a  line  beginning  on  the  top  of  the  ridge'  which  divides, 
the  Eastern  from  the  Western  Waters,  where  the  line  between 
Augusta  and  Botetourt  crosses  the  same,  and  running  thence 
the  same  course  continued  north  fifty  five  degrees  west  to  the 
Ohio,  thence  beginning  at  the  said  ridge,  at  the  said  lines  of 
Botetourt  and  Augusta,  running  along  the  top  of  the  said 
ridge,  passing  the  Sweet  Springs,  to  the  top  of  Peter's  Moun- 
tain, thence  along  the  said  mountain  to  the  line  of  Montgomery 
county,  thence  along  the  same  mountain  to  the  Kanawha,  or 
New  River,  thence  down  the  said  river  to  the  Ohio.  And  all 
that  part  of  the  counties  and  parishes  of  Botetourt  and  Mont- 
gomery between  and  to  the  westward  of  the  said  lines  shall  be 
one  distinct  county  and  parish,  and  be  called  and  known  by 
the  name  of  Green  Brier." 

It  will  be  remembered  that  this  was  in  1777,  in  the  second 
year  of  the  Commonwealth,  and  that,  since  1777,  many  new 
counties  have  been  formed  from  this  domain  cut  off  from 
Botetourt,  as  well  from  Augusta. 

We  are  indebted  to  Messrs.  Charles  Latane  Sale,  a  graduate 
in  engineering  of  Virginia  Polytechnic  Institute,  and  to  Francis 
Mason  Sherry,  a  graduate  in  engineering  of  Virginia  Military 
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Institute,  for  engineering  assistance  in  connection  with  this 
study. 

At  our  request,  Hon.  Wm.  E.  Carson,  Chairman  of  the 
State  Conservation  and  Development  Commission,  procured  the 
aid  of  Dr.  Arthur  Bevan,  the  State  Geologist,  and  of  his  as- 
sistant, Mr.  Wm.  M.  McGill,  to  whom  we  are  indebted  for 
their  kind  assistance  in  locating  and  tracing  on  the  map  next 
shown  herewith  the  division  line  of  1769,  between  Augusta  and 
Botetourt  Counties,  as  far  as  the  Western  Waters,  and  showing 
"the  ridge  which  divides  the  Eastern  from  the  Western 
Waters".  Dr.  Bevan  has  traced  this  line,  which,  on  the  map, 
is  denominated  "Trimble's  Line  of  1770,"  and  has  put  it  on  a 
map  of  the  U.  S.  Geological  Survey,  and  has,  on  the  same  map, 
traced  the  crest  of  the  ridge  "which  divides  the  Eastern  Waters 
from  the  Western  Waters."    This  map  is  shown  in  colors. 

It  is  to  be  regretted  that  we  could  not  use  the  U.  S.  Topo- 
graphic Sheets.  To  have  done  so  would  have  unduly  increased 
the  size  of  the  map.  If  we  are  correct  in  our  exposition  of  these 
Eastern  and  Western  Waters,  it  is  quite  easy  to  read  the  Topo- 
graphic Maps  at  any  given  point,  in  connection  with  the  map 
published  herewith. 

The  following  letter  to  Dr.  Bevan,  and  his  reply  thereto  are 
set  out.     We  think  Dr.  Bevan's  answers  are  conclusive. 


Fredericksburg,  Va., 

December   19,   1930. 
Dr.  Arthur  Bevan, 
State  Geologist, 
University,  Va. 
Dear  Dr.  Bevan: 

I  hand  you  herewith  a  certified  copy  of  the  report  and 
plot  of  James  Trimble,  of  April  20,  1770,  made  to  the 
Court  of  Botetourt  County  which  Court,  by  order  of 
June  13,  1770,  confirmed  said  report  and  plot,  and  di- 
rected that  they  be  recorded ;  also  a  report  and  plot  of  the 
same  survey  made  by  Mr.  Trimble,  returned  to  the  Court 
of  Augusta  County,  and  by  the  Court  of  Augusta  County, 
on  November  20,  1770,  confirmed  and  ordered  to  be  re- 
corded. 
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I  also  call  your  attention  to  the  enclosed  copy  of  an 
Act  of  the  Virginia  Assembly,  of  October,  1777,  found 
in  9  Hening,  page  420,  entitled :  "An  Act  for  forming  sev- 
eral New  Counties,  and  Reforming  the  Boundaries  of 
Two  Others." 

Will  you  please  first  describe  the  general  formation  of 
the  Blue  Ridge  Mountain,  and  the  Allegheny  Mountains. 

Will  you  next  please  state  whether  or  not  James  Trim- 
ble's line  of  April  20,  1770,  can  be  now  run  with  rea- 
sonable accuracy,  so  as  to  locate  the  points  called  for  on 
the  Trimble  line;  and,  if  your  answer  be  in  the  affirma- 
tive then. 

Will  you  please  indicate  on  the  map,  which  you  will 
furnish,  the  Trimble  line  of  1770,  locating  the  following 
points  called  for  in  Trimble's  line : 

1.  South  Mountain  in  the  Amherst  line. 

2.  The  confluence  of  South  River,  or  Mary's  Creek, 
with  the  north  branch  of  James  River. 

3.  Kerr's  Creek  to  the  upper  fork  of  said  Creek,  at 
Gilmore's  Gap. 

4.  Gilmore's  Gap. 

5.  Trimble's   line   running   North   55°    West   to   An- 
thony's Creek  Mountain. 

6.  Anthony's  Creek  Mountain. 

You  will  notice  from  the  certified  copy  of  the  order  of 
the  Court  of  Botetourt  County,  of  date  February  14,  1770, 
handed  you  herewith,  that  James  Trimble  was  appointed 
to  treat  with  the  Court  of  Augusta  County  "about  the 
dividing  line  to  be  run  between  the  two  counties,  and  that 
he  do  endeavor  to  get  the  same  run  as  soon  as  possible, 
as  far  as  the  Western  Waters." 

You  will  observe  that  in  Trimble's  report  of  April  20, 
1770,  to  the  Courts  of  the  two  counties,  he  states  that 
Anthony's  Creek  Mountain  "divides  the  Eastern  and 
Western  Waters".  You  will  also  observe  that  in  the 
Act  of  Assembly  of  October,  1777,  the  County  and  Par- 
ish of  Botetourt  was  divided  "by  a  line  beginning  on  the 
top  of  the  ridge  which  divides  the  Eastern  from  the 
Western  Waters,  where  the  line  between  Augusta  and 
Botetourt  crosses  the  same,  and  running  thence  the  same 
course  continued  North  55°  West  to  the  Ohio". 

I  ask  you  then,  if  this  point  on  Anthony's  Creek  Moun- 
tain, "which  divides  the  Eastern  and  Western  Waters", 
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can  be  located  and,  if  so,  please  locate  the  same  on  the 
map. 

Please  state  what,  in  your  opinion,  is  meant  by  the 
phrase  "which  divides  the  Eastern  from  the  Western 
Waters,"  and,  if  in  your  opinion,  this  means  the  crest  of 
a  water-shed  dividing  the  waters  flowing  to  the  Chesa- 
peake Bay  and  Atlantic  Ocean  from  the  waters  flowing 
to  the  Mississippi  River  and  Gulf  of  Mexico;  then  please 
indicate  on  the  map  this  crest  which  divides  the  Eastern 
and  the  Western  Waters. 

Your  kindness  will  greatly  oblige 

Yours  very  truly, 

Alvin  T.  Embrey. 


State  commission  on  Conservation  and  Development 
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University,  Va., 
December  24,  1930. 
Judge  Alvin  T.  Embrey, 
Law  Building, 
Fredericksburg,  Virginia. 

Dear  Judge  Embrey : 

Your  letter  of  December  19,  1930,  has  been  received  at 
the  office  of  the  Geological  Survey,  a  Bureau  of  the  State 
Commission  on  Conservation  and  Development  of  Vir- 
ginia. This  letter  and  the  enclosures,  therein  referred  to, 
have  been  given  that  consideration,  which  the  importance 
of  the  subject  demands,  by  the  writer,  who  is  the  State 
Geologist  of  the  State  of  Virginia,  and  by  Mr.  William 
M.  McGill,  Assistant  State  Geologist  of  the  State  of 
Virginia. 

In  the  early  summer  of  this  year,  when  you  first  took 
this  matter  up  with  the  Geological  Survey,  Mr.  McGill 
and  myself  started  actively  to  work  on  it.  We  are  both 
familiar  with  the  exhibits  referred  to  in  your  letter,  and 
with  the  territory  in  question,  both  from  a  study  of  the 
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records  appertaining  thereto,  and  from  field  work  in  the 
region. 

The  Blue  Ridge  extends  northeasterly  and  southwest- 
erly across  the  State,  a  distance  of  about  300  miles.  It 
is  essentially  a  narrow  mountainous  ridge  towards  the 
north,  but  broadens  into  a  high,  broad,  triangular  plateau 
south  of  Roanoke.  As  the  principal  eastern  range  of 
the  Appalachian  Mountain  region,  it  is  an  outstanding 
topographic  feature  in  the  State. 

The  Blue  Ridge  is  broken  by  gaps  where  the  Potomac, 
James,  and  Roanoke  rivers  come  through  it  on  their  way 
to  Chesapeake  Bay  and  the  Atlantic  Ocean.  These  rivers, 
Potomac,  James,  and  Roanoke,  have  their  sources,  gen- 
erally speaking,  west  of  the  Blue  Ridge.  Many  of  their 
tributaries  run  north  or  south  along  the  Valley  of  Vir- 
ginia, but  finally  turn  eastward  to  course  through  the  Blue 
Ridge,  the  Potomac  and  the  James  to  Chesapeake  Bay  and 
thence  to  the  Atlantic  Ocean,  and  the  Roanoke  to  Albe- 
marle Sound,  and  thence  to  the  Atlantic  Ocean. 

The  Blue  Ridge  is  usually  spoken  of  in  the  singular, 
although  it  is  occasionally  spoken  of  in  the  plural,  being 
called  the  Blue  Ridge  Mountains, 

The  Allegheny  Mountains  are,  however,  usually  spoken 
of  in  the  plural,  because,  unlike  the  Blue  Ridge,  they  con- 
sist of  numerous  distinct  ridges  and  valleys.  The  sepa- 
rate ridges  and  intervening  valleys  form  a  broad  belt  of 
sub-parallel  mountains,  extending  from  Maryland  across 
the  State  of  Virginia  into  Tennessee.  The  individual 
ridges  and  valleys  trend,  in  general,  northeast  and  south- 
west. 

The  southwestern  third,  approximately,  of  this  group 
of  mountain  ridges  and  valleys  drains  into  the  New  River 
system ;  the  remainder  of  the  region  embraced  within  the 
Allegheny  Mountains,  as  herein  designated,  drains  through 
the  Roanoke,  James,  and  Potomac  river  systems.  The 
westernmost  mountain  ridges,  being  in  a  somewhat  con- 
tinuous narrow  belt,  form,  in  general,  north  of  Giles 
County,  Virginia,  a  distinct  divide  between  the  eastern 
and  western  drainage. 

James  Trimble's  line  of  April  20,  1770,  dividing  the 
eastern  portions  of  the  then  Botetourt  and  Augusta  coun- 
ties, can  be  traced  with  reasonable  accuracy.  The  physi- 
cal characteristics  of  that  territory  remain  the  same  today 
as  they  were  in  1770,  except  for  minor  changes  in  stream 
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courses,  and  will  remain  practically  the  same  for  centuries 
yet  to  come. 

South  Mountain,  near  Pedlar's  Creek  on  the  Amherst 
line,  the  confluence  of  South  River  (or  Mary's  Creek) 
with  the  North  branch  of  James  River,  the  North  branch 
of  James  River  to  Kerr's  Creek,  Kerr's  Creek  to  its 
upper  fork  at  Gilmore's  Gap,  Cadds  (sometimes  called 
Padds')  Creek,  Cowpasture  River,  Jackson  River,  Back 
Creek,  and  Anthony's  Creek  Mountain,  are  all  there  to- 
day, as  they  were  in  1770. 

The  line  can  be  traced,  or  it  could  be  resurveyed  in 
the  field  from  the  point  of  beginning,  in  accordance  with 
the  course  called  for  in  James  Trimble's  survey,  and  only 
this  line,  as  described,  would  cross  Back  Creek  three 
times,  as  indicated  in  his  survey. 

My  answer  to  the  first  question,  therefore,  is  in  the 
affirmative. 

In  answer  to  your  second  question :  I  furnish  herewith 
United  States  Geological  Survey  base  maps  pasted  to- 
gether, showing  the  States  of  Virginia  and  West  Vir- 
ginia, and  portions  of  Maryland,  Kentucky,  Tennessee, 
and  North  Carolina,  adjoining  Virginia.  On  this  map, 
Mr.  McGill  and  I  have  located  with  reasonable  accuracy 
the  points  called  for  on  James  Trimble's  survey,  namely, 
South  Mountain  (a  part  of  the  Blue  Ridge),  on  the 
Amherst  line  by  Pedlar's  Creek,  Gilmore's  Gap  (a  gap 
between  North  Mountain  and  Brattans  Mountain,  through 
which  passes  the  road  from  Denmark  to  Rockbridge  Alum 
Springs)  in  Rockbridge  County,  and  Anthony's  Creek 
Mountain  (a  ridge  of  the  Allegheny  Mountains,  forming 
the  boundary  between  Bath  County,  Virginia,  and  Poca- 
hontas County,  West  Virginia),  and  have  drawn  the  lines 
called  for  in  James  Trimble's  survey.  The  streams,  called 
for  in  James  Trimble's  survey,  are  shown  on  the  printed 
base  map  furnished  you.  You  will  observe  that  Trimble's 
line.  North  55°  West  for  23^  miles  from  the  upper  fork 
of  Kerr's  Creek,  crosses  Back  Creek  three  times. 

Another  check  on  the  survey  is  that  the  distance  from 
the  place  at  which  Trimble's  line  crosses  the  road  between 
Hot  Springs  and  Warm  Springs  (near  Dunns  on  the 
Monterey  topograhic  map)  to  the  head  of  Kerr's  Creek 
is  approximately  15  miles  and  60  poles,  the  distance  given 
in  Trimble's  survey. 
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In  answer  to  your  last  question,  we  will  say  that  the 
point  called  for  in  the  western  terminus  of  Trimble's  line 
on  Anthony's  Creek  Mountain,  which  "divides  the  East- 
ern and  Western  Waters,"  can  be  definitely  located  on 
the  map  furnished  you,  to  which  we  have  hereinbefore 
referred.  The  point  on  Anthony's  Creek  Mountain,  re- 
ferred to  by  Trimble,  and  which  exists  today,  is  on  the 
ridge  which  divides  the  waters  flowing  eastward  to  Chesa- 
peake Bay,  and  thence  to  the  Atlantic  Ocean,  from  the 
waters  flowing  westward  to  the  Monongahela,  the  Ohio, 
and  the  Mississippi  rivers,  and  thence  to  the  Gulf  of 
Mexico. 

The  true  interpretation  of  the  phrase  "which  divides 
the  Eastern  from  the  Western  Waters"  is,  in  our  opinion, 
as  follows : 

It  means  the  crest  of  the  divide  between  the  streams, 
flowing  eventually  into  the  Atlantic  Ocean,  and  the 
streams,  flowing  eventually  into  Mississippi  River. 

At  your  request  we  have  traced  this  crest  northward 
and  southward  from  James  Trimble's  line  on  Anthony's 
Creek  Mountain.  Beginning  at  Trimble's  line  on  An- 
thony's Creek  Mountain  and  proceeding  northward,  the 
crest  forms  the  western  border  of  the  northwestern  part 
of  Bath  County,  the  western  border  of  Highland  County 
in  Virginia,  and  Pendleton  and  Grant  counties  in  West 
Virginia,  thence  turns  west,  crossing  the  West  Virginia 
line  slightly  north  of  the  town  of  William,  in  Tucker 
County,  West  Virginia,  and  thence  trends  northeasterly 
into  Garrett  County,  Maryland.  We  have  also  traced 
this  crest  from  James  Trimble's  line  on  Anthony's  Creek 
Mountain  southwesterly  along  the  western  border  of  the 
southwestern  part  of  Bath  County,  thence  along  the  west- 
ern border  of  Alleghany  County,  from  the  southwestern 
corner  of  which  county  the  crest  of  the  divide  enters 
West  Virginia,  crossing  Monroe  County,  West  Virginia, 
southerly  to  the  western  boundary  of  Craig  County, 
thence  southwesterly  along  the  western  boundary  of  Craig 
County  to  the  northeastern  corner  of  Giles  County,  and 
running  southerly  into  Giles  County  slightly  south  of 
Mountain  Lake,  thence  northeasterly  into  Craig  County 
to  a  point  slightly  northwest  of  Abbot,  thence  south- 
westerly through  Craig  County  into  the  southeastern  cor- 
ner of  Giles  County  near  Newport,  thence  easterly  and 
southeasterly  through  Montgomery  County  and  the  north- 
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ern  half  of  Floyd  County  to  the  line  between  Floyd  and 
Franklin  counties,  thence  southwesterly  along  the  line  di- 
viding Floyd  County  from  Franklin  and  Patrick  counties, 
and  dividing  Carroll  County  from  the  southwestern  part 
of  Patrick  County,  across  the  southeastern  part  of  Car- 
roll County,  to  the  North  Carolina  line  and  into  North 
Carolina  to  a  point  slightly  east  of  Blowing  Rock  in 
Watauga  County. 

To  indicate  this  line  clearly,  we  have  drawn  it  as  a 
heavy  line  in  black  ink,  and  have  written  on  it  "The  line 
which  divides  the  Eastern  and  Western  Waters."  This 
line  could  have  been  shown  in  much  greater  detail  on  the 
quadrangle  topographic  maps  of  the  United  States  Geolo- 
gical Survey,  but  such  topographic  maps  are  on  too  large 
a  scale  for  convenient  use  in  connection  with  your  study 
of  the  waters  of  the  State. 

It  is,  however,  quite  easy  to  read  and  use  the  topo- 
graphic maps  at  any  given  point,  in  connection  with  the 
map  herewith  furnished  you. 

Sincerely  yours, 

Arthur  Bevan, 

State  Geologist. 


RETROSPECT   AND   PROSPECT 

In  preceding  chapters,  we  have  endeavored  to  pass  in  brief 
review  the  early  history  of  the  Colony  and  Commonwealth  of 
Virginia ;  her  "Calendars  and  State  Papers" ;  her  origins — out 
of  all  of  which  arose  her  early  laws,  by  and  under  which  her 
citizens  acquired  their  lands  with  their  riparian  and  other 
rights. 

In  some  periods,  her  statesmen  and  her  publicists  were  alert 
to  assert,  declare  and  maintain  her  rights ;  at  others,  lethargy 
seems  to  have  settled  over  the  public  consciousness,  to  be  suc- 
ceeded by  a  period  of  alertness  and  of  state  pride  and  interest; 
and,  immediately  following  the  Civil  War,  came  a  period  which 
cannot  be  politely  characterized  in  these  pages.  Then  slowly 
came  the  time,  thanks  largely  to  General  Grant,  and  to  the 
immortal  "Committee  of  Nine",  when  the  sons  of  Virginia, 
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aided  by  elements  of  decency,  and  of  law  and  order  in  other 
States,  largely  to  the  North  of  us,  came  again  into  the  control 
of  the  State's  affairs. 

Her  debts  were  funded ;  her  people,  freed  from  the  incubus 
of  slavery,  and  with  work  fashionable  for  a  white  man,  slowly 
began  her  reconstruction  and  stability ;  order  and  prosperity 
took  the  plkces  of  confusion,  disorder  and  poverty.  New  and 
happy  days  shone  upon  the  old  State.  Old  sores  were  healed. 
The  Spanish-American  and  World  Wars  evidenced  anew  her 
fidelity,  and  the  stability  and  virility  of  her  people.  New  arts 
and  sciences  brought  new  opportunities  and  new  needs;  her 
natural  resources,  as  yet  unscratched,  except  by  the  primitive 
tools  of  the  slaves  of  "yester-year",  must  be  developed,  under 
her  own  authority,  to  meet  the  expanding  needs  of  her  own 
people;  and,  in  the  year  1928,  the  time  came,  when  it  was 
enacted  "the  control  and  regulation  on  the  part  of  the  State, 
of  the  development  of  the  Waters  of  the  State  shall  be  para- 
mount, and  shall  be  exercised  through  the  agency  of  the  State 
Corporation  Commission",  and  this  enactment  was  expressed 
in  the  Water  Power  Act. 


CHAPTER  SIXTEEN 

The  Virginia  Water  Fower  Act 
New  Uses  to  Meet  New  Needs — New  Troubles 

WHAT  may  be  denominated  the  Virginia  Water  Power 
Act,  and  which  hereinafter  we  shall  refer  to  as  The 
Virginia  Act,  to  distinguish  it  from  "The  Federal  Water 
Power  Act",  which  hereafter  we  shall  refer  to  as  The  Federal 
Act,  is  foimd  in  the  Acts  of  the  Virginia  Assembly,  1928,  page 
1099.  It  was  approved  March  24,  1928,  and  is  herein  printed 
in  full. 

We  shall  also  include  in  this  study  the  full  text  of  The 
Federal  Act,  with  amendments  thereto,  and,  in  both  Acts, 
we  shall  take  the  liberty  of  supplying  the  italics. 

The  Virginia  Water  Power  Act 

Chap.  424. — An  ACT  declaring  the  control  of  the  Commonwealth  over 
the  waters  of  the  State  and  providing  for  the  development  of  the 
power  resources  in  this  State,  and  in  furtherance  thereof  and  inci- 
dent thereto,  among  other  things,  defining  the  "waters  of  the  State," 
conferring  on  public  service  corporations  engaged  in  the  development 
of  water  power  in  this  State  certain  powers  of  eminent  domain, 
providing  for  the  exercise  of  such  control  by  the  State  through  the 
agency  of  the  State  corporation  commission  and  regulating  the  con- 
struction of  dams  and  other  structures  included  in  such  develop- 
ment. [H  B  290] 

Approved  March  24,  1928 

1.  Be  it  enacted  by  the  general  assembly  of  Virginia  as 
follows : 

Section  1.  In  order  to  conserve  and  utilize  the  otherwise 
wasted  energy  from  the  water  powers  in  this  State,  it  is  hereby 
declared  to  be  the  policy  of  the  State  to  control  the  waters  of 
the  State  and  to  encourage  the  utilisation  of  the  water  resources 
in  this  State  to  the  greatest  practicable  extent.  The  term 
"waters  of  the  State"  as  used  in  this  act  shall  mean,  (a)  any 
stream  or  that  portion  of  any  stream  in  this  State  which  prior 
to  the  passage  of  this  act  has  been  declared  navigable  by  any  un- 
repealed statute  of  this  State,  or  (b)  any  stream  or  that  portion 
of  any  stream  in  this  State,  the  bed  of  which  is  ounied  by  the 
Commonwealth,  or  (c)  those  parts  of  streams  or  other  bodies 
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of  water  in  this  State  zvhich  either  in  their  natural  or  improved 
condition,  notzvithstanding  interruptions  betiveen  the  navigable 
parts  of  such  streams  or  waters  by  falls,  shallows,  or  rapids, 
compelling  land  carriage,  are  used  or  suitable  for  use  for  the 
transportation  of  persons  or  property  in  interstate  or  foreign 
commerce,  including  therein  all  such  interrupting  falls,  shallows, 
or  rapids,  and  also  any  stream  or  part  thereof  in  this  State  other 
titan  those  above  mentioned  in  this  subdivision  (c)  in  which 
the  construction  of  any  dam  or  works  as  authorised  by  this 
act  would  affect  the  interests  of  interstate  or  foreign  commerce. 
The  control  and  regulation  on  the  part  of  the  State  of  the 
development  of  the  waters  of  the  State  shall  be  paramount,  and 
shall  be  exercised  through  the  agency  of  the  State  corporation 
commission,  provided,  however,  nothing  contained  in  this  act 
shall  deprive  any  riparian  owner  of  any  right  which  said 
owner  may  have,  under  existing  law,  except  by  due  and  further 
process  of  law  upon  the  exercise  of  eminent  domain  and  upon 
the  payment  of  just  compensation  for  any  such  right. 

Section  2.  No  person,  firm,  association  or  corporation,  pri- 
vate or  municipal,  proposing  to  construct  or  reconstruct  any 
dam  across  any  of  the  waters  of  the  State  shall  begin  the  con- 
struction or  reconstruction  of  any  such  dam  unless  and  until 
the  provisions  of  this  act  sliall  have  been  complied  tvith,  and 
every  such  dam,  if  and  when  constructed  or  reconstructed, 
shall  in  every  respect  be  subject  to  the  provisions  of  this  act 
and  such  other  general  laws  of  the  State  as  may  be  applicable 
thereto. 

Section  3.  The  construction  or  reconstruction  of  any  such 
dam  as  is  mentioned  in  the  preceding  section  shall  not  be  begun 
unless  and  until  the  person,  firm,  association  or  corporation, 
private  or  municipal,  proposing  to  construct  or  reconstruct  the 
same  shall  first  obtain  a  license  so  to  do  from^  the  State  cor- 
poration commission  of  Virginia.  The  application  for  such  li- 
cense shall  be  filed  with  the  commission  and  in  it  all  the  essential 
facts  shall  be  stated  to  enable  the  commission  to  pass  upon  its 
merits.  A  copy  of  said  application  shall  also  be  filed  by  the 
applicant  with  the  State  commission  on  conservation  and  devel- 
opment within  ten  days  after  filing  said  application  with  the 
State  corporation  commission.  Each  application  for  license 
shall  be  accompanied  by  such  maps,  plans  and  other  inforrna- 
tion  as  may  be  necessary  to  give  a  clear  and  full  understanding 
of  the  proposed  scheme  of  development,  and  of  dams,  gener- 
ating stations  or  other  major  structures,  if  any,  involved  therein. 

Section  4.  As  soon  as  practicable  after  the  filing  with  the 
commission  of   any  application   for  a  license  under  the  pro- 
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visions  of  this  act,  the  commission  shall  set  a  day  for  a  public 
hearing  upon  said  application,  and  the  applicant  shall  give  notice 
to  the  public  of  said  application,  in  form  to  be  prescribed  or 
approved  by  the  commission,  by  publication  once  in  each  week 
for  four  successive  weeks  prior  to  said  hearing  in  a  newspaper 
or  newspapers  of  general  circulation  published  in  the  city  or 
county  wherein  the  proposed  construction,  or  the  greater  part 
thereof,  is  to  be  made  and  ajiy  adjoining  or  connecting  ccninty 
or  city  affected  and  every  other  county  downstream  from  said 
development  through  which  the  stream  runs  to  its  mouth,  if 
there  be  such  newspaper,  and,  if  there  be  no  such  newspaper, 
then  by  publishing  the  same  in  a  newspaper  of  general  circu- 
lation in  such  county  or  counties  or  cities  affected.  In  said 
notice,  the  date  fixed  by  the  commission  for  the  public  hearing 
on  said  application  shall  be  stated.  At  such  public  hearing  the 
applicant  and  any  other  interested  person,  firm,  association  or 
corporation  shall  be  given  an  opportunity  to  present  facts,  evi- 
dence and  argument  for  and  against  the  granting  of  said 
application. 

Section  5.  Before  acting  upon  any  application,  the  commis- 
sion shall  weigh  all  the  respective  advantages  and  disadvantages 
from  the  standpoint  of  the  State  as  a  whole  and  the  people 
thereof  and  shall  make  such  investigation  as  may  be  appropri- 
ate as  to  the  effect  of  the  proposed  construction  upon  any  cities, 
towns  and  counties  and  upon  the  prospective  development  of 
other  natural  resources  and  the  property  of  others.  If  the  com- 
mission shall  be  of  the  opinion  from  all  the  evidence  before  it 
that,  in  pursuance  of  the  herein  expressed  policy  of  the  State 
to  encourage  water  power  development,  the  plans  of  the  appli- 
cant provide  for  the  greatest  practicable  extent  of  utilisation  of 
the  waters  of  the  State  for  which  the  application  is  made  and 
that  the  applicant  is  financially  able  to  construct  and  operate  the 
proposed  dam  and  works  and  that  the  general  public  interest 
will  be  promoted  thereby,  it  shall  grant  the  license  to  construct 
and  operate  the  proposed  dam  and  works;  but  if  the  commis- 
sion be  of  the  opinion,  from  the  evidence  before  it,  that  the 
prospective  scheme  of  development  is  inadequate  or  wasteful 
or  that  the  applicant  is  financially  unable  to  construct  and 
operate  the  proposed  dam  and  works,  or  that  it  is  prejudicial  to 
the  public  interest,  the  commission  may  require  the  applicant  to 
modify  the  plans  for  said  development  in  such  manner  as  may 
be  specified  by  the  commission  or  the  commission  may  reject 
said  application.  In  granting  any  license  the  commission  may 
include  in  the  grant  thereof  such  terms  and  conditions  with 
respect  to  the  character  of  construction,  operation  and  main- 
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tenance  of  the  proposed  dam  and  works  as  may  be  reasonably 
necessary  in  the  opinion  of  the  commission  in  the  interest  of 
pubhc  safety;  and  in  granting  every  such  Hcense  the  commis- 
sion shall  determine  what  provision,  if  any,  shall  be  made  by 
the  licensee  to  prevent  the  unreasonable  obstruction  of  then 
existing  navigation  or  any  unreasonable  interference  with 
stream  flow.  In  the  case  of  a  dam  located  across  any  navi- 
gable waters  of  the  United  States,  the  owner  shall  make  such 
provision  for  navigation  as  is  required  by  the  secretary  of  war 
of  the  United  States.  Notwithstanding  any  provision  in  the 
existing  law,  no  water  power  dam  in  excess  of  twenty  feet  in 
height  need  provide  for  the  passage  of  fish,  and  in  all  cases  of 
water  power  dams  twenty  feet  or  less  in  height  the  State 
corporation  commission  is  vested  with  exclusive  power  to  de- 
termine what  provision,  if  any,  should  be  made  for  the  passage 
of  fish.  No  priority  of  location  or  appropriation  shall  be 
recognized  by  the  commission  in  its  consideration  of  any  appli- 
cation for  a  license,  under  this  act  except  that  in  any  case  of 
an  application  prior  to  January  1,  1930,  for  a  license  for  the 
construction  of  any  water  power  development  by  any  person, 
firm,  association  or  corporation,  which,  since  January  1,  1923, 
and  prior  to  January  1,  1928,  has  expended  as  much  as  $50,- 
000.00  in  the  investigation  of,  the  survey  of,  the  acquisition 
of  lands  and/or  rights  for,  and/or  the  construction  of  such 
water  power  development  and  except  that  in  any  case  of  an 
application  for  a  license  for  any  reconstruction  or  enlarge- 
ment of  any  existing  development,  then  such  person,  firm, 
association,  corporation,  or  owner  of  said  development  shall 
be  entitled  to  priority  over  any  other  applicant  for  a  license  for 
the  construction  of  a  development  which  would  materially  aflfect 
said  proposed  or  existing  development,  and  every  such  appli- 
cant for  a  license  under  this  act  shall  give  notice  of  Ms 
application  within  ten  days  after  filing  of  the  same  with  the 
State  corporation  commission  to  every  other  person,  firm,  asso- 
ciation, or  corporation  owning  any  other  development  which 
might  be  affected  thereby,  whose  application  for  a  license  under 
this  act  would  be  entitled  to  priority  if  such  application  were 
filed.  In  case  of  conflict  between  two  or  more  applicants,  the 
commission  may  grant  the  license  to  such  applicant  as  it  may 
deem  best  in  the  light  of  the  considerations  herein  specified. 

Section  6.  With  respect  to  any  license  which  may  be  granted, 
the  commission  shall  prescribe  a  time  limit  of  not  more  than 
two  years  after  the  granting  of  such  license  for  the  commence- 
ment of  the  construction  of  the  proposed  dam  and  works  of 
the  applicant  and  of  not  more  than  five  years  after  the  grant- 
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ing  of  such  license  for  the  completion  of  said  dam  and  works, 
either  or  both  of  which  initial  time  limits  may  be  extended  for 
good  cause  from  time  to  time  in  the  discretion  of  the  com- 
mission. 

Section  6-a.  Nothing  herein  contained  shall  give  to  any- 
joint  or  co-tenant  owning  an  undivided  interest  in  property 
for  the  partition  of  which  a  suit  was  pending  on  January  1, 
1928,  any  right  of  priority  over  any  of  his  joint  or  co-tenants, 
or  their  assignees. 

Section  7.  All  licenses  granted  under  the  provisions  of  this 
act  shall  remain  in  effect  for  a  period  of  fifty  years  from  and 
after  the  date  of  granting  thereof.  From  and  after  the  ex- 
piration of  said  term  of  fifty  years  the  licensee,  its  successors 
and  assigns,  shall  hold  the  property  and  rights  acquired  under 
the  authority  of  this  act  under  an  indeterminate  license,  which 
shall  continue  until  said  property  and  rights  have  been  pur- 
chased by  the  State,  or  until  the  same  have  been  acquired  by 
the  State  by  due  process  of  lazv;  provided  that  the  right  of 
the  State  to  take  over,  maintain  and  operate  any  development 
licensed  under  this  act  at  any  time  by  condemnation  proceed- 
ings, upon  payment  of  just  compensation,  is  hereby  expressly 
reserved. 

In  any  valuation,  for  the  purpose  of  rate  making  or  for  the 
purpose  of  acquisition  by  the  State  by  condemnation  or  by 
purchase  as  above  provided  for,  of  the  property  included  in  any 
development  licensed  under  this  act,  there  shall  not  be  claimed 
by  the  licensee  or  allowed  by  the  State  corporation  commission 
any  value  for  the  license  granted  by  the  State  for  said  develop- 
ment, or  for  the  right  of  the  licensee  to  utilize  the  natural 
resources  owned  by  the  State  and  used  by  the  licensee  in  con- 
nection with  the  construction,  maintenance  and  operation  of 
said  development,  nor  shall  there  be  claimed  or  allowed  any 
appreciation  on  the  intangible  water  power  value  in  excess  of 
the  fair  intangible  water  power  value  at  the  time  of  the 
granting  of  the  license  for  the  construction  of  said  develop- 
ment, said  intangible  water  power  value  being  distinguished 
from  the  value  of  land  or  an  interest  in  land,  or  the  right  to 
flood  or  damage  or  otherwise  utilize  land,  or  to  interfere  with 
or  to  divert  water,  or  to  otherwise  damage  a  riparian  owner 
or  owners  of  other  real  estate.  The  provisions  contained  in 
this  paragraph  are  hereby  made  an  express  condition  of  every 
license  granted  hereunder  and  to  the  exercise  by  the  licensee  of 
the  right  of  eminent  domain  in  this  act  conferred. 

Section  8.  Nothing  contained  in  this  act  shall  be  so  con- 
strued as  to  interfere  with  the  exercise  of  lawful  jurisdiction 
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of  the  government  of  the  United  States,  or  its  duly  constituted 
agencies,  over  the  waters  of  the  State  as  herein  defined. 

Section  9.  No  voluntary  transfer  or  assignment  of  any  li- 
cense granted  under  this  act  shall  be  made  to  any  transferee  or 
assignee  unless  he  be  financially  able  to  carry  out  the  project  or 
development,  nor  shall  any  such  voluntary  transfer  or  assign- 
ment be  valid  or  of  any  effect  whatsoever  unless  the  same  shall 
be  in  writing  and  a  copy  thereof  be  filed  with,  and  approved  by, 
the  commission,  provided  that  any  mortgage  or  trust  deed,  or 
foreclosure  under  any  mortgage  or  deed  of  trust,  or  any  judicial 
or  tax  sale,  merger  or  consolidation,  or  any  sale  of  the  greater 
part  of  the  property  of  the  licensee  in  the  State,  shall  not  be 
deemed  a  voluntary  transfer  within  the  meaning  of  this  act. 
Any  successor  or  assignee  of  the  rights  of  the  licensee,  whether 
by  voluntary  transfer,  judicial  sale,  foreclosure  sale  or  other- 
wise, shall  be  subject  to  all  of  the  obligations,  liabilities  and 
conditions  incident  to  the  said  license  to  the  same  extent  as 
though  such  successor  or  assignee  were  the  original  licensee. 

Section  10.  In  event  of  violation  by  the  licensee  of  any  of 
the  terms  of  a  license  or  for  the  purpose  of  remedying  by  in- 
junction, mandamus  or  other  process  any  act  of  commission  or 
omission  by  the  licensee  in  violation  of  any  of  the  provisions  of 
this  act,  or  of  any  lawful  regulation  or  order  promulgated  in 
pursuance  thereof,  the  attorney  general  of  this  State  shall, 
upon  request  of  the  commission,  institute  proceedings  in  the 
circuit  court  of  the  city  of  Richmond  in  the  name  of  the 
Commonwealth  at  the  relation  of  the  commission  for  the  pur- 
pose of  compelling  the  licensee  to  comply  with  the  provisions 
of  the  license  or  of  this  act,  or  for  the  purpose  of  revoking  the 
right  of  the  licensee  to  proceed  further  under  the  license,  or 
similarly  as  to  a  specified  portion  or  portions  of  the  develop- 
ment which  is  under  license.  The  said  court  shall  have  juris- 
diction over  all  of  the  above  mentioned  proceedings  and  shall 
be  empowered  to  issue  and  execute  all  necessary  process  and 
to  make  and  enforce  all  writs,  orders  and  decrees  to  compel 
compliance  with  the  lawful  orders  and  regulations  of  the  com- 
mission and  to  compel  the  performance  of  any  condition  im- 
posed under  the  provisions  of  this  act.  If  a  decree  is  entered 
by  the  said  court  revoking  the  right  of  the  licensee  to  proceed 
further  with  the  development  under  license,  or  similarly  with 
respect  to  a  specified  portion  or  portions  of  the  development 
under  license,  the  court  is  empowered  to  sell  at  public  sale  to 
the  highest  responsible  bidder  the  property  and  rights  of  said 
licensee  used  or  useful  in  connection  with  such  development  or 
such  specified  portion  thereof,  to  distribute  the  proceeds  to  the 
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parties  entitled  thereto  and  to  make  and  enforce  such  further 
or  other  orders  and  decrees  as  equity  and  justice  may  require. 
At  such  sale  or  sales  the  vendee  shall  succeed  to  the  rights  and 
privileges  of  the  licensee  with  respect  to  such  development  or 
such  specified  portion  thereof  and  shall  perform  all  the  duties  of 
the  licensee  under  the  license  and  assume  all  such  outstanding 
obligations  and  liabilities  of  the  licensee  as  the  court  may  deem 
equitable  in  the  premises. 

Section  11.  In  addition  to  any  right  or  power  of  eminent 
domain  which  it  may  have  under  existing  law,  every  public 
service  corporation  engaged  in  the  development  of  water  power 
in  this  State  for  the  production,  sale  and  supply  of  hydro- 
electric power  and  energy  to  the  public  shall  be  vested  with 
the  right  of  eminent  domain  to  the  full  extent  requisite  for 
the  acquisition  of  all  lands,  property  and  rights  necessary  for 
the  purpose  of  the  construction,  enlargement,  maintenance  or 
operation  of  any  dam,  reservoir,  power  station  and/or  other 
structures  of  any  such  water  power  development,  subject  to 
the  following  provisions : 

(a)  Such  corporation  may,  by  the  exercise  of  said  right  for 
said  purpose,  acquire  all  necessary  lands,  property  and  rights 
of  whatsoever  nature,  whether  or  not  such  lands,  property  or 
rights  have  been  theretofore  appropriated  or  devoted,  or  sought 
to  be  appropriated  or  devoted  to  public  use,  including,  but  not 
restricted  to,  the  lands,  property  and  rights  necessary  for  any 
storage,  diversion,  regulation  or  detention,  and/or  interference 
with  the  flow  of  any  water  and  for  any  waterway  and  including 
also,  but  not  restricted  to,  any  lands,  structures,  property  or 
rights  owned,  used  or  held  by  or  for  public  or  private,  religious, 
charitable,  educational  or  cemetery  purposes;  any  dwelling 
houses  and  any  public  or  private  roads  and  bridges,  and  any 
other  property,  public  or  private,  zvJien  necessary  for  said 
purpose;  provided,  however,  that  said  right  of  eminent  domain 
under  this  section  shall  not  be  available  against  existing  public- 
carrier  railroads;  and  provided  further  that,  in  the  event  of 
the  condemnation  under  this  act  of  any  roads  or  bridges,  the 
co'mmissioners  in  assessing  the  compensation  and  damages 
therefor,  shall  consider  the  cost  of  relocating  and  constructing 
such  roads  or  bridges  upon  other  reasonable  convenient  loca- 
tions, and  the  damage,  if  any,  to  persons  and  corporations  be- 
cause of  relocation  and  construction.  No  such  corporation 
shall  impair  the  drinking  water  supply  of  any  city  or  tozvn  or 
acquire  any  municipal  electric  light  and  power  or  water  plant 
by  virtue  of  any  additional  powers  conferred  by  this  act ;  pro- 
vided further  that  the  provisions  of  this  section  shall  not  be 
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construed  to  authorize  the  acquisition  by  condemnation  or  other- 
wise of  any  streets  or  alleys  or  portions  thereof  in  incorporated 
cities  or  towns. 

(b)  When,  in  the  operation  of  any  dam,  power  station  or 
other  structure  of  a  water  power  development,  any  such  public 
service  corporation  interferes,  to  an  extent  beyond  its  common 
law  riparian  rights,  with  the  flow  of  water  down  stream  from 
such  structure  and  by  reason  of  such  interference  any  property 
or  riparian  right,  or  any  part  thereof  or  interest  therein,  is  de- 
stroyed or  damaged,  such  corporation  may  exercise  said  right 
of  eminent  domain  for  the  purpose  of  acquiring  such  property, 
right  or  interest  so  destroyed  or  of  ascertaining  and  paying  just 
compensation  for  any  such  damage. 

(c)  In  connection  with  the  exercise  of  said  right  of  eminent 
domain  over  public  and  private  cemeteries,  such  corporation 
shall  also  have  the  right  to  acquire  by  condemnation  proceed- 
ings other  lands  to  which  to  remove  the  bodies  and  monuments 
or  other  structures  from  such  public  or  private  cemeteries.  All 
the  rights  of  the  owners,  including  the  State,  in  and  to  the 
lands  in  such  cemeteries  shall  pass  to  and  vest  in  such  cor- 
poration and  the  title  to  the  lands  acquired  for  the  removal  of 
said  cemeteries  shall  vest  in  the  former  owners  and  such  others 
as  may  have  rights  therein  of  said  cemeteries  so  removed. 
However,  before  such  corporation  may  flood  or  otherwise  uti- 
lize any  such  cemetery,  it  shall  remove  the  bodies  and  monu- 
ments or  other  structures  to  the  lands  acquired  for  such  pur- 
pose and  re-inter  the  bodies  and  re-set  the  monuments,  under 
the  direction  and  to  the  satisfaction  of  the  court  in  which  such 
condemnation  proceedings  are  brought.  If  the  parties  in  in- 
terest fail  to  agree  as  to  the  location  and  area  of  the  additional 
lands  to  be  acquired  in  which  to  re-inter  the  bodies  and  on 
which  to  re-set  the  monuments  and  other  structures,  the  same 
shall  be  determined  by  said  court. 

(d)  For  the  purpose  of  re-locating  any  railway,  pipe  line, 
wire  line,  road  or  bridge  occupying  the  area  on  which  any 
such  water  power  development  or  enlargement  thereof  is  to  be 
located,  such  corporation  may  acquire  by  the  exercise  of  the 
right  of  eminent  domain,  any  needful  additional  lands  or  other 
property,  whether  within  or  without  the  area  upon  which  the 
said  water  power  development  or  enlargement  thereof  is  to  be 
located,  and  shall  have  the  right  for  such  purpose  and  shall 
convey  such  lands  or  other  property  or  rights  to  the  owner  of 
such  railway,  pipe  line,  wire  line,  road  or  bridge. 

(e)  In  all  cases  of  the  exercise  of  such  right  of  eminent 
domain  just  compensation   shall  be   paid  to  the   owners  and 
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tenants  of  the  property  taken  or  damaged,  in  the  manner  pro- 
vided by  law  for  all  property  taken  or  damaged.  The  pro- 
ceedings for  this  purpose  shall  be  in  accordance  with  chapter 
one  hundred  and  seventy-six  of  the  Code  of  Virginia,  and 
other  provisions  of  law.  As  to  any  part  of  the  real  estate 
sought  to  be  taken  for  any  of  the  purposes  authorized  in  this 
act,  such  corporation  may  describe  in  its  application  for  con-' 
demnation  an  estate  or  interest  therein  of  a  fee  or  less  than  a 
fee  and,  upon  payment  therefor,  such  estate  or  interest  as  is 
stated  and  described  in  such  application  shall  vest  in  such 
corporation ;  but  when  less  than  a  fee  is  taken,  the  commis- 
sioners in  assessing  damages  shall  take  into  consideration  the 
actual  damage  that  is  done  or  that  may  be  done  to  the  fee  by 
such  taking,  including  the  use  to  which  the  property  so  taken 
will  be  put  by  such  corporation.  Provided,  however,  that 
nothing  contained  in  section  eleven  of  this  act  shall  deprive 
any  owner  of  property  of  any  right  to  receive  just  compen- 
sation and  damages  as  provided  by  law,  upon  the  exercise  of 
the  right  of  eminent  domain  by  any  licensee  under  this  act. 

(f)  Any  public  service  corporation  which  shall  exercise  any 
of  the  additional  powers  of  eminent  domain  granted  in  this 
act  and  not  existing  under  the  law  in  effect  January  1,  1928, 
shall  thereby  be  conclusively  deemed  to  have  agreed,  as  a  con- 
dition precedent  to  the  exercise  of  such  powers,  to  be  bound 
by  all  of  the  provisions  of  this  act. 

Section  12.  Any  person,  firm,  association  or  corporation, 
private  or  municipal,  which  on  or  before  January  1,  1928,  had 
constructed  or  acquired,  and  on  said  date  or  within  two  years 
prior  thereto  was  utilizing,  a  water  power  development  or 
developments,  including  the  appurtenant  pondage  area  or  areas, 
located  wholly  or  in  part  in  the  waters  of  the  State,  or  any 
person,  firm,  association  or  corporation,  private  or  municipal, 
which  since  January  1,  1923,  and  prior  to  January  1,  1928,  has 
expended  a  substantial  sum,  not  less  than  $10,000.00,  to  be 
increased  to  not  less  than  $50,000.00  at  the  time  this  act  becomes 
effective,  in  the  investigation  of,  the  survey  of,  the  acquisition 
of  lands  and/or  rights  for,  and/or  the  construction  of  any 
water  power  development  or  developments  located  wholly  or 
in  part  in  the  waters  of  the  State  shall,  as  shall  also  its  lessees, 
successors  and  assigns,  have  as  to  such  development  or  develop- 
ments, and  any  reconstruction  or  enlargement  thereof,  all  the 
rights  and  powers  conferred  by  this  act,  to  the  same  extent 
as  if  such  person,  firm,  association  or  corporation  were  a 
licensee  under  this  act,  without  filing  any  application  and  ob- 
taining a  license      hereunder,   but  no  such  corporation   shall 


312  WATERS  OF  THE  STATE 


exercise  any  of  the  additional  powers  of  eminent  domain  con- 
ferred by  this  act  and  not  existing  under  the  law  in  effect 
January  1,  1928,  unless  such  corporation  shall  obtain  a  license 
under  this  act  with  respect  to  the  development  affected ;  pro- 
vided that  unless  such  person,  firm,  association  or  corporation, 
private  or  municipal,  begins  construction  within  two  years  and 
completes  the  construction  for  which  said  survey  has  been 
made  within  five  years  after  this  act  becomes  effective,  then 
as  to  said  development  the  above  provisions  as  to  proceedings 
without  a  license  and  the  provisions  in  this  act  as  to  priority 
shall  not  apply ;  and  provided  further,  no  such  person,  firm,  as- 
sociation or  corporation,  othen  than  a  public  service  corporation, 
shall  be  vested  with  any  rights  and  powers  under  section  eleven 
of  this  act.  The  commission  shall,  however,  have  full  power 
to  require  such  changes,  if  any,  in  the  dam  or  dams  of  such 
development  as  may  be  reasonably  necessary  for  the  protection 
of  life  and  property. 

Section  13.  The  commission  shall  have  the  power  to  make 
such  reasonable  rules  and  regulations  as  may  be  necessary  to 
administer  the  provisions  of  this  act  and  to  require  licensees 
hereunder  to  render  to  it  from  time  to  time  such  reports  as  may 
be  reasonably  necessary.  It  shall  have  the  power  to  employ  ex- 
pert engineers  or  other  experts  or  persons  to  examine  and 
report  upon  projects  as  proposed  in  applications  for  licenses, 
or  the  structures  thereof,  or  upon  plans  submitted  after  the 
issuance  of  licenses  covering  additional  details  or  succeeding 
stages  of  construction. 

Section  14.  From  any  order  or  decision  of  the  commission 
under  this  act,  or  from  any  order,  judgment  or  decree  of  the 
circuit  court  of  the  city  of  Richmond,  as  provided  for  in  this 
act,  any  party  to  said  proceeding  feeling  aggrieved  thereby  shall 
have  an  appeal  of  right  to  the  supreme  court  of  appeals  within 
six  months  from  the  date  of  such  order  or  decision,  and  said 
court  shall  finally  decide  all  questions  at  issue.  Except  as 
herein  provided,  the  manner  of  taking  an  appeal  from  any  order 
of  the  commission,  or  from  any  order,  judgment  or  decree  of 
said  court,  shall  be  the  same  as  now  provided  by  law  generally 
for  appeals  to  the  supreme  court  of  appeals  from  an  order  or 
decision  of  said  commission  or  an  order,  judgment  or  decree 
of  said  court,  as  the  case  may  be.  In  no  case  appealed  from 
the  commission  shall  any  new  or  additional  evidence  be  intro- 
duced in  the  appellate  court,  but  the  commission  shall  certify 
to  the  appellate  court  all  the  facts  upon  which  the  action  or 
decision  appealed  from  was  based  and  which  may  be  essential 
for  the  proper  decision  of  the  appeal,  together  with  such  of 
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the  evidence  introduced  before  or  considered  by  the  commis- 
sion as  may  be  specified  or  required  to  be  certified  by  any 
party  in  interest,  as  well  as  such  other  evidence  so  introduced 
or  considered  as  the  commission  may  deem  proper.  Whenever 
an  appeal  is  taken  therefrom,  the  commission  shall  file  with  the 
record  of  the  case  and  as  a  part  thereof  a  written  opinion,  in- 
cluding a  statement  of  the  reasons  upon  which  the  order  or 
decision  appealed  from  was  based.  Such  opinion  and  state- 
ment shall  be  read  and  considered  by  the  appellate  court  before 
disposing  of  the  appeal. 

Section  15.  The  right  to  alter,  amend  or  repeal  this  act  is 
hereby  expressly  reserved;  but  no  alteration,  amendment  or  re- 
peal shall,  without  the  consent  of  the  licensee,  affect  any  license 
theretofore  granted  under  the  provisions  of  this  act,  nor  shall 
it  affect  the  provisions,  terms  and  conditions  of  such  license  nor 
the  rights  of  the  licensee  thereunder.  The  provisions,  terms, 
and  conditions  of  any  license  may  be  altered  or  amended  at  any 
time  by  mutual  consent  of  the  licensee  and  the  commission,  to 
the  extent  such  alteration  or  amendment  is  not  in  conflict  with 
the  then  existing  law  of  the  State. 

Section  16.  If  any  section  or  part  of  a  section  of  this  act  is 
hereafter  held  by  any  court  of  competent  jurisdiction  to  be 
unconstitutional,  such  decision  shall  in  no  wise  affect  or  render 
void  the  remainder  of  this  act. 

Section  17.  All  acts  or  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed. 

The  "Waters  of  the  State",  as  defined  by  the  Act,  may  best 
be  determined  by  a  rearrangement  of  the  definition,  as  set  out 
in  the  Act,  and  for  purposes  of  this  study  the  following  re- 
arrangement seems  desirable : 

The  term  ''Waters  of  the  State",  as  used  in  this  Act,  shall 
mean: 

(a)  Any  stream  or  that  portion  of  any  stream  in  this  State, 
which,  prior  to  the  passage  of  this  Act,  has  been  declared  navi- 
gable by  any  unrepealed  statute  of  this  State,  or 

(b)  Any  stream  or  that  portion  of  any  stream  in  this  State, 
the  bed  of  which  is  owned  by  the  Commonwealth,  or 

(c)  Those  parts  of  streams  or  other  bodies  of  water  in  this 
State,  which,  either  in  their  natural  or  improved  condition,  not- 
withstanding interruptions  between  the  navigable  parts  of  such 
streams  or  waters  by  falls,  shallows,  or  rapids,  compelling  land 
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carriage,  are  used,  or  suitable  for  use,  for  the  transportation  of 
persons  or  property  in  interstate  or  foreign  commerce,  includ- 
ing therein  all  such  interrupting  falls,  shallows,  or  rapids,  and, 

(d)  Also,  any  stream  or  part  thereof  in  this  State,  other 
than  those  above  mentioned  in  subdivision  (c),  in  which  the 
construction  of  any  dam  or  zvorks,  as  authorised  by  this  Act, 
would  affect  the  interests  of  interstate  or  foreign  commerce. 

The  Virginia  Act  came  before  the  State  Corporation  Com- 
mission, and  subsequently  before  the  Supreme  Court  of  Ap- 
peals, in  what  is  known  as  the  Goshen  Pass  Case  in  1929,  upon 
an  application  by  the  Virginia  Public  Service  Company  to  con- 
struct a  dam  across  North  River,  at  the  Northern  end  of 
Goshen  Pass. 

In  an  exhaustive  opinion  by  Chairman  Epes,  concurred  in  by 
Commissioner  Fletcher,  after  reviewing  the  character  of  the 
streams  above  and  below  the  site  of  the  proposed  dam,  the 
character  of  the  proposed  structures,  and  the  early  patents,  or 
grants,  of  lands  along  both  sides  of  the  river  in  the  area  which 
would  be  affected  by  the  proposed  development,  the  Commis- 
sion held : 

"The  legislature  has  used  language  which  in  its  ordinary  and 
usual  acceptation  makes  it  clear  that  where  the  whole  of  a 
stream  has  not  been  declared  navigable,  then  only  such  part  of 
it  as  has  been  declared  navigable  is  included  within  the  defini- 
tion 'Waters  of  the  State'  as  defined  in  clause  *a'. 

"The  streams  here  in  question  are  neither  streams  in  which 
the  tide  flows  and  ebbs,  nor  navigable  or  floatable  streams ; 
but  the  title  to  the  beds  thereof  is  vested  in  the  Commonwealth 
unless  the  Commonwealth  has  granted  its  title  thereto  to  private 
individuals  or  otherwise  relinquished  its  title  thereto. 

"Under  the  common  law  in  Virginia,  except  where  the  grant 
itself  contains  express  reservation  of  the  stream  or  the  bed  of 
the  stream,  a  grant  from  the  Crown  or  Commonwealth  conveys 
to  the  grantee  the  title  to  the  bed  of  all  non-navigable  streams 
above  tidewater  which  are  included  within  the  boundaries  of 
the  grant ;  and  where  a  stream  constitutes  one  of  the  boundaries 
of  the  grant  it  conveys  title  to  the  bed  of  the  stream  to  the 
middle  of  the  stream." 
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The  Commission  then  reviews  the  Acts  of  1779,  1780,  1792, 
and  of  January  15,  1802,  hereinbefore  set  out  at  length  (pages 
185,  190,  199,  200,  201),  and  the  subsequent  legislative  history 
of  those  acts,  and  says: 

"The  record  contains  no  evidence  that  North  River  in  Goshen 
Pass  or  the  portions  of  the  Big  and  Little  Calf  Pasture  Rivers 
which  will  lie  within  the  reservoir  area  ever  had,  at  any  time 
prior  to  the  times  of  the  several  grants  from  the  Commonwealth 
here  in  question,  been  used  as  a  common  to  all  the  good  people 
of  the  Commonwealth ;  nor  does  such  examinations  as  this 
Commission  has  made  show  that  these  portions  of  these  streams 
prior  to  the  dates  of  these  grants  had  been  used  as  a  common. 
Hence  we  are  of  opinion,  and  so  find,  that  the  Crown  and 
Commonwealth  by  the  grants  aforementioned  have  granted  the 
beds  of  those  portions  of  these  streams  here  in  question  to 
private  persons ;  and  the  Commonwealth  is  not  now  the  owner 
thereof,  there  having  been  no  forfeiture  thereof  to  the  Com- 
monwealth so  far  as  the  record,  or  our  examinations,  have  dis- 
closed. 

"In  construing  the  language  'afifects  the  interest  of  inter- 
state or  foreign  commerce',  a  rule  of  reason  must  be  applied. 
The  fact  that  a  dam  may  in  some  remote  or  slight  way  affect 
interstate  commerce,  as  for  instance  the  damming  up  of  a  small 
stream  and  thereby  retarding  for  a  short  while  its  flow  into  a 
navigable  stream,  does  not  within  the  rule  of  reason  constitute 
such  an  affect  upon  the  interests  of  interstate  commerce  as  is 
contemplated  by  the  statute.  Applying  the  rule  of  reason  to 
the  instant  case,  we  find  nothing  in  the  record  to  show  that 
the  dam  proposed  in  either  the  original  or  amended  application 
would  'affect  the  interests  of  interstate  or  foreign  commerce'. 

"Especially  is  this  true  as  to  the  affect  such  a  dam  will  have 
upon  potentional  interstate  transportation  upon  the  lower 
reaches  of  North  River  and  actual  interstate  transportation  on 
the  lower  reaches  of  James  River.  The  volume  of  the  flow  of 
North  River  in  Goshen  Pass  is  comparatively  so  small  that 
the  impounding  of  its  waters  by  the  proposed  dam,  we  think, 
cannot  be  said  within  the  rule  of  reason  to  affect  the  interests 
of  interstate  or  foreign  commerce  carried  on  by  transportation 
upon  the  lower  reaches  of  North  River  or  on  the  James  River. 

"For  the  reasons  above  stated  we  are  of  opinion  that  the 
streams,  or  parts  thereof,  here  involved  are  not  'Waters  of 
the  State'  as  defined  by  the  Virginia  Water  Power  Act ;  and 
that   this   Commission   has   no   power   or  authority   to   either 
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grant  or  refuse  the  license  here  applied  for ;  and  an  order  will 
issue  dismissing  the  application  of  the  Virginia  Public  Service 
Company  upon  this  ground." 

We  have  quoted  largely  from  this  opinion,  because  it  is  a 
"pioneer"  case. 

On  appeal,  under  the  style  of  The  Garden  Club  of  Virginia 
V.  Virginia  Public  Service  Company,  et  als,  decided  January 
16,  1930,  the  issue  before  the  Supreme  Court  of  Appeals,  by 
stipulation  of  counsel,  was  restricted  and  limited.  The  Su- 
preme Court  confined  its  discussion  and  decision,  within  the 
limits  of  this  stipulation,  and  held  that  "practical  considerations 
enter  into  the  extent  of  the  development  required",  and  that, 
while  a  "dam  from  hilltop  to  hilltop  would  give  the  greatest 
possible  power",  such  was  not  the  meaning  of  the  Act. 

In  answer  to  appellants'  contention  that  subsection  (d),  in 
its  reference  to  affecting  "the  interests  of  interstate  or  foreign 
commerce",  applied  to  the  possible  re-location  of  railroad  tracks 
and  public  roads,  made  necessary  by  damming  the  waters  of 
the  stream,  the  court  held  that  the  phrase,  above  quoted,  re- 
ferred to  Water-bourne,  and  not  land-bourne  commerce;  that 
the  plain  purpose  of  the  Act  "was  to  encourage  water  power 
development  in  the  State". 

"Moreover,  a  reading  of  the  entire  water  power  act,  and  it 
is  elaborate  in  its  detail,  indicates  to  us  that  the  only  traffic 
contemplated  whose  interruption  might  necessitate  the  Com- 
mission's judgment  was  water-borne,  was  that  possible  on  the 
'waters  of  the  State'.  This  is  a  possible  construction,  it  is  a 
reasonable  construction,  and  'In  any  appeal  from  a  judgment 
of  the  State  Corporation  Commission,  it  is  to  be  remembered 
that  its  findings  are  to  be  treated  as  prima  facie  just,  reason- 
able and  correct — made  so  by  express  constitutional  mandate, 
subsection  (f ),  section  156  of  the  Constitution.  Norfolk  South- 
ern R.  Co.  V.  Commonwealth,  141  Va.  179,  126  S.  E.  82'. 
Petersburg  H.  &  C.  P.  Ry.  v.  Commonwealth,  152  Va.  146, 
S.  E.  292'. 

"In  this  proceeding  the  State  Corporation  Commission  was 
of  opinion  that  it  was  without  jurisdiction.  We  think  it  was 
right  in  this,  and  that  is  the  only  question  before  us  for 
decision. 
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"The  order  appealed  from  must  be  afifirmed,  and  it  is  so 
ordered". 

It  is  regrettable  that  the  restricted  and  limited  issue  before 
the  court  prevented  it  from  deciding  many  interesting  questions 
concerning  the  State's  rights  in  and  to  the  bed,  banks  and 
water  of  North  River  at  the  locus  in  quo. 

So  we  return  to  the  Act  itself,  and  to  its  several  provisions, 
and  first : 

"(a)  Any  stream,  or  that  portion  of  any  stream  in  this 
State  which  prior  to  the  passage  of  this  Act  has  been  declared 
navigable  by  any  unrepealed  statute  of  this  State." 

This,  we  take  it,  is  legal  navigability,  as  distinguished  from 
navigability  in  fact. 

The  Federal  Act  defines  "Navigable  Waters"  of  the  United 
States  almost  precisely  in  the  terms  of  sub-section  (c)  of  the 
"Waters  of  the  State"  in  the  State  Act,  as  we  shall  see  from 
parallel  columns  hereafter  set  out. 

What  is  meant  by  the  phrase  "any  unrepealed  statute  of  this 
State"  in  sub-section  (a)  ?  Is  it  confined  to  Acts  of  the  Gen- 
eral Assembly,  since  the  Revolution,  that  is,  under  constitu- 
tional government,  or  does  it  embrace  the  Colonial  Government 
as  well? 

It  would  seem  to  us,  in  spirit  at  least,  to  embrace  both. 

The  lands  of  the  State  were  acquired  by  its  citizens  under 
both  governments,  and  the  laws  of  the  Colonial  government,  at 
the  times  those  lands  were  acquired,  fixed  the  rights  of  the  land 
owners,  and  continued,  and  now  continue  to  so  fix  them  unless 
repealed.  The  early  post-revolutionary  General  Assemblies 
recognized  those  laws,  and  modified,  amended  and  repealed 
them.  The  people  of  Virginia  lived  under,  and  were  governed 
by  them,  unless  and  until,  modified,  amended  or  repealed.  It 
was  the  same  people,  the  same  land,  the  same  rights  in  and  to 
the  land.  Louis  XIV  said,  "I  am  the  State" ;  the  people  of 
Virginia,  her  lands  and  her  laws  might  likewise  declare,  "We 
are  the  State". 
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The  INTERREGNUM  began  with  the  Revolution,  July  17, 

1775,  and  continued  until  the  First   Session  of  the  General 
Assembly  on  Monday,  October  7,  1776. 

The  Government  of  the  INTERREGNUM  was  the  "Con- 
vention of  Delegates  for  the  Counties  and  Corporations  in  the 
Colony  of  Virginia".  It  time  and  again  recognized  the  validity 
and  continuance  of  the  prior  acts  of  the  General  Assembly.  It 
provided  for  the  appointment  of  officers,  and  the  enlistment  of 
men  to  be  governed  by  former  laws,  except  where  changed  by 
the  Convention ;  it  recognized  previously  existing  divisions  of 
the  State,  such  as  the  Counties  and  Cities  and  the  Corporations ; 
the  pay  of  the  militia  was  that  fixed  by  prior  acts,  (9  Hening 
63)  ;  the  taxes  laid  under  Colonial  Acts  were  collected,  (9 
Hening  65). 

The  Declaration  of  Rights,  adopted  June  12,  1776,  recog- 
nized pre-existinig  laws,  except  where  inconsistent  with  prin- 
ciples of  the  Declaration  of  Rights. 

The  "Constitution  or  Form  of  Government",  adopted  June 
29,  1776,  did  not  change  the  laws,  except  where  inconsistent 
with  the  Constitution,  and  declared  that  "the  government  of 
this  country,  as  formerly  exercised  under  the  Crown  of  great 
britain  is  TOTALLY  DISSOLVED".  It  specifically  recog- 
nized the  pre-existing  laws,  particularly  of  escheats,  penalties 
and  forfeitures,  providing,  however,  that  such  escheats,  penal- 
ties and  forfeitures,  "heretofore  going  to  the  King,  shall  go 
to  the  Commonwealth,  save  only  such  as  the  legislature  may 
abolish  or  otherwise  provide  for",  (9  Hening  118). 

The  oath,  prescribed  for  the  Governor,  was  to  execute  his 
office,  according  to  law,  (9  Hening  119)  ;  the  present  magis- 
trates and  officers  were  authorized  "to  continue  the  adminis- 
tration of  justice",  (9  Hening  126)  ;  "the  common  law  of 
England,  all  statutes  or  acts  of  parliament,  made  in  aid  of  the 
common  law  prior  to  the  4th  year  of  the  reign  of  King  James 
the  First,  and  which  are  of  a  general  nature,  not  local  to  that 
kingdom,  together  with  the  several  acts  of  the  General  Assem- 
bly of  this  Colony  now  in  force,  so  far  as  the  same  may  consist 
with  the  several  ordinances,  declarations  and  resolutions  of  the 
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General  Convention,  shall  be  the  rule  of  decision,  and  shall  be 
considered  as  in  full  force  until  the  same  shall  be  altered  by 
the  legislative  power  of  this  colony",  (9  Hening  127). 

The  First  Session  of  the  General  Assembly  in  October,  1776, 
appointed  a  committee  for  revision  of  the  laws,  (9  Hening 
175),  and  revision  alone  was  provided  for,  leaving  in  full  force 
and  effect  all  the  prior  laws,  not  inconsistent  with  the  several 
ordinances,  declarations  and  resolutions  of  the  General  Con- 
vention. 

It  would  seem,  therefore,  that  any  unrepealed  Act  of  the 
Colonial  Assembly,  as  well  as  of  the  post-revolutionary  General 
Assembly,  declaring  navigable  any  stream  of  the  State,  is  still 
law,  and  that  such  stream  is  still  legally  navigable. 

If  this  sub-section  (a)  be  constitutional,  in  its  application  to 
all  streams  declared  navigable  by  unrepealed  statute,  then  the 
definition  could,  and,  it  seems,  should  be  amended  to  settle  this 
question,  and  make  clear  the  Legislative  intent. 

See  Appendix  A  (page  382),  for  a  list  of  streams  declared 
navigable  by  Act  of  Assembly. 

(b)  Any  stream  or  that  portion  of  any  stream  in  this  State, 
the  bed  of  which  is  owned  by  the  Commonwealth. 

Is  the  "State"  in  (a)  equivalent  to  the  "Commonwealth"  in 
(b)  ?  If  not,  then  wherein  do  the  rights  of  the  State  differ 
from  the  rights  of  the  Commonwealth? 

If  an  unrepealed  statutory  declaration  of  navigability  by  the 
Colonial  government  be  not  now  legal  and  effective,  and  if  the 
rights  of  the  Commonwealth  in  the  beds  of  the  stream  are  to 
be  determined  by  law,  by  what  criteria  are  such  rights  to  be 
determined?  It  would  seem  reasonable  that  the  "State"  is  the 
same;  the  government,  not  the  laws,  of  King  and  Parliament 
were,  by  force  and  effect  of  the  Revolution,  surplanted  and 
substituted  by  the  government  of  the  people,  through  Consti- 
tution and  Acts  of  Assembly.  The  laws  and  statutes  remained 
the  same  until  amended,  repealed  or  modified. 

Elsewhere  herein  (pages  243-255),  we  have  attempted  to  re- 
fer to  all  Colonial,  and  a  few  post-Colonial,  Acts  in  reference  to 
the  navigability  of  the  streams  of  the  States,  and  in  an  appendix 
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hereto  we  endeavor  to  list  all  post-^Colonial  Acts,  so  referring 
to  such  streams.     (See  page  382.) 

We  have  already  herein  endeavored  to  show  the  streams,  or 
those  portions  of  the  streams  in  this  State,  the  beds  of  which 
are  owned  by  the  Commonwealth.     (See  page  137,  et  seq.) 

Such  generally  are : 

1.  The  beds  of  all  tidal  streains,  which  are  held  navigable  in 
law,  whether  navigable  in  fact  or  not. 

2.  The  beds  of  all  streams,  fresh  or  salt,  tidal  or  non-tidal, 
on  either  the  Eastern  Waters,  or  the  Western  Waters,  which 
are  in  fact  navigable,  including  interrupting  falls,  shallows  or 
rapids  between  navigable  parts  of  such  streams. 

See  the  case  of  Old  Dominion  Iron  &  Nail  Co.  v.  Chesapeake 
&  Ohio  R.  Co.,  116  Va.  166,  and  other  cases  of  like  import 
discussed  herein  at  page  148. 

3.  The  beds  of  all  non-navigable  rivers  and  creeks,  in  the 
Eastern  parts  of  the  Commonwealth,  which  had  not  been  granted 
prior  to  December  17,  1792,  and  in  the  Western  parts  of  the 
Commonwealth,  which  had  not  been  granted  prior  to  January 
15,  1802.  (Act,  Dec.  17,  1792,  1  Shep.  64;  Act,  Jan.  15,  1802, 
2  Shep.  317,  supra,  page  200.) 

Chancellor  Kent,  says  Farnham,  {Water  and  Water  Rights, 
page  104),  originated  a  theory  that,  at  Common  law,  only  tidal 
streams  were  navigable,  and  that  this  theory  was  carried  by 
Chancellor  Kent  into  his  Commentaries  and  was  soon  after 
adopted  by  Mr.  Angell,  in  his  Watercourses,  6th  ed.,  section 
542.  These  two  text  books,  says  Farnham,  were  so  univer- 
sally used  in  this  country,  during  its  early  history,  that  the  doc- 
trine was  widely  circulated  and  commonly  accepted,  although  in 
almost  every  instance  where  it  was  referred  to,  the  reference 
was  made  merely  for  the  purpose  of  showing  that  such  was 
not  the  law  in  this  country. 

Farnham,  who,  in  his  preface,  says  he  has  examined  every 
English  and  American  case  on  the  subject,  at  page  105,  pro- 
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ceeds  to  show  that  Chancellor  Kent's  theory  was  never  the 
law,  in  either  England  or  America. 

For  the  reasons  previously  stated  (page  137),  we  agree 
with  Farnham,  and  accept  the  opinion  of  Professor  John  B. 
Minor,  that  in  Virginia  the  title  to  the  bottoms,  or  beds,  of  all 
navigable  streams,  is  in  the  Commonwealth.  (See  page  160; 
2  Min.  Inst.,  page  14.) 

Subsection  (c),  in  the  State  Water  Power  Acts,  is  sub- 
stantially the  definition  of  "navigable  waters",  in  the  Federal 
Water  Power  Act,  to  which,  however,  in  the  Federal  Water 
Power  Act,  there  is  added  substantially  subsection  (a),  in  the 
State  Water  Power  Act.     (See  pages  330,  331.) 

For  purposes  of  more  readily  comparing  the  provisions,  re- 
spectively, in  the  State  and  Federal  Acts,  we  here  set  them  out 
in  parallel  columns. 


STATE  WATER   POWER 
ACT 

( c )  ''Those  parts  of  streams 
or  other  bodies  of  water  in 
this  State 


which,  either  in  their  natural 
or  improved  condition,  not- 
withstanding interruptions  be- 
tween the  navigable  parts  of 
such  streams,  or  waters,  by 
falls,  shallows,  or  rapids,  com- 
pelling land  carriage,  are  used, 
or  suitable  for  use,  for  the 
transportation  of  persons,  or 
property,  in  interstate  or  for- 
eign c  0  m  m  e  r  c  e,  including 


FEDERAL    WATER 
POWER  ACT 

Sec.  3.  "  'Navigable  waters' 
means  those  parts  of  streams, 
or  other  bodies  of  water,  over 
which  Congress  has  jurisdic- 
tion, under  its  authority  to 
regulate  commerce  with  for- 
eign nations  and  among  the 
several  States,  and  which, 
either  in  their  natural  or  im- 
proved condition,  notwith- 
standing interruptions  between 
the  navigable  parts  of  such 
streams,  or  ivaters,  by  falls, 
shallozvs,  or  rapids,  compelling 
land  carriage,  are  used,  or  suit- 
able, for  the  transportation  of 
persons,  or  property,  in  inter- 
state or  foreign  commerce,  in- 
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therein   all   such   interrupting 
falls,  shallows,  or  rapids, 

(a)  any  stream,  or  that  por- 
tion of  any  stream,  in  this 
State,  which  prior  to  the  pas- 
sage of  this  act  has  been  de- 
clared navigable  by  any  un- 
repealed statute  of  this  State." 


eluding  therein  all  such  inter- 
rupting falls,  shallows,  or 
rapids;  together  with  such 
other  parts  of  streams,  as  shall 
have  been  authorised  by  Con- 
gress for  improvement  by  the 
United  States,  or  shall  have 
been  recommended  to  Con- 
gress for  such  improvement, 
after  investigation  under  its 
authority." 


(d)  Any  stream,  or  part  thereof,  in  this  State,  other  than 
those  mentioned  above  in  the  subdivision  (c)  in  which  the 
construction  of  any  dam  or  works,  as  authorized  by  this  Act, 
would  affect  the  interests  of  interstate  or  foreign  commerce. 

This  is  again  the  language  of  the  Federal  Water  Power  Act. 
It  is  found  in,  the  Federal  Act  and  is  the  set  phraseology  of 
the  Federal  Power  Commission  in  taking  jurisdiction,  under 
the  Federal  Act,  over  the  construction  of  a  dam  or  other  project 
work  across,  along,  over,  or  in  any  stream,  or  part  thereof, 
other  than  those  by  the  Federal  Act  defined  as  navigable. 

We  parallel  these  State  and  Federal  provisions : 


STATE   WATER   POWER 
ACT 

(d)  "Any  stream  (or  part 
thereof  in  this  State);  other 
than  those  mentioned  above  in 
this  subdivision  (c). 


FEDERAL  WATER 
POWER  ACT 

Sec.  23  in  part:  "That  any 
person,  association,  corpora- 
tion, State,  or  municipality  in- 
tending to  construct  a  dam  or 
other  project  works  across, 
along,  over,  or  in  any  stream 
or  part  thereof,  other  than 
those  defined  herein  as  navi- 
gable waters,  and  over  which 
Congress  has  jurisdiction  un- 
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in  which  the  construction  of 
any  dam  or  works,  as  author- 
ised by  this  Act,  would  affect 
the  interest  of  interstate  or 
foreign  commerce." 


der  its  authority  to  regulate 
commerce  between  foreign  na- 
tions and  among  the  several 
States,  may  in  their  discretion 
file  declaration  of  such  inten- 
tion with  the  commission, 
whereupon  the  commission 
shall  cause  immediate  investi- 
gation of  such  proposed  con- 
struction to  be  made,  and  if 
upon  investigation  it  shall  find 
that  the  interests  of  interstate 
or  foreign  commerce  would  be 
affected  by  such  proposed  con- 
struction, such  person,  asso- 
ciation, corporation,  State,  or 
municipality  shall  not  proceed 
with  such  construction  until  it 
shall  have  applied  for  and 
shall  have  received  a  license 
under  the  provision  of  this 
Act.  //  the  commission  shall 
not  so  find,  and  if  no  public 
lands  or  reservations  are  af- 
fected, permission  is  hereby 
granted  to  construct  such  dam 
or  other  project  works  in  such 
stream  upon  compliance  with 
State  laws." 


The  last  sentence,  in  the  extract  from  Section  23,  of  the 
Federal  Water  Power  Act,  set  out  above,  is  rather  curious  as  a 
grant  of  "permission". 

Congress  has  authority,  under  the  Federal  Constitution,  over 
commerce  among  the  States  and  with  foreign  nations.  The 
Federal  Water  Power  Bill  defines  "Navigable  Waters",  from 
a  Federal  viewpoint,  and  takes  jurisdiction  over  them,  and  also 
takes  jurisdiction  over  "proposed  construction",  no  matter  how 
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far  up  stream,  even  to  the  springs  issuing  from  the  mountain 
sides  if,  upon  investigation,  the  Federal  Power  Commission 
finds  that  ''the  interests  of  interstate  or  foreign  commerce 
would  he  affected  by  such  proposed  construction" ;  it  also  takes 
jurisdiction  over  "such  other  parts  of  streams  as  shall  have  been 
authorized  by  Congress  for  improvement  by  the  United  States, 
or  shall  have  been  recommended  to  Congress  for  such  improve- 
ment after  investigation  under  its  authority" ;  it  also  takes 
jurisdiction  over  "proposed  construction",  no  matter  how  far 
up  streams,  even  to  the  springs  issuing  from  the  mountain  side, 
or  for  that  matter,  while  the  water  is  subterranean  and  not  yet 
issued  from  the  mountain,  if,  upon  investigation,  the  Federal 
Power  Commission  finds  that  "the  interests  of  interstate  or  for- 
eign commerce  woidd  he  affected  by  such  proposed  construc- 
tions",— if  the  Commission  shall  not  so  find,  one  would  think 
that  no  Federal  question  would  be  involved — nevertheless  the 
Act  then  grants  permission  "to  construct  such  dam  or  other 
project  works  in  such  stream  upon  compliance  with  State  laws". 

It  might  be  asked, If  Congress  has  nothing  to  do  with  it,  why 
grant  permission  therefor? 

This  paragraph  from  Section  23  in  the  Federal  Act,  in  rela- 
tion to  affecting  "the  interests  of  interstate  or  foreign  com- 
merce", is  of  doubtful  constitutionality,  depending,  for  its  val- 
idity, upon  the  construction  that  may  be  put  upon  it. 

In  the  Garden  Club  case,  hereinbefore  referred  to,  it  was 
said  that  it  must  be  interpreted  "within  the  rule  of  reason". 
Such  interpretation,  within  the  rule  of  reason,  must  also  be 
applied  "within  the  rule  of  reason".  It  is  one  thing  for  the 
courts  to  interpret  the  law,  within  the  rule  of  reason,  and 
another  thing  for  some  administrative  officer  of  the  Federal 
Government  to  apply  such  interpretation.  There  are  not  want- 
ing instances,  where  at  times  the  zeal,  and  at  other  times  the 
old  world  thoughts  and  conceptions  of  government,  present  in 
the  minds  of  administrative  officers,  who  were  born  in  the  old 
world,  or  who  were  reared  by  parents  born  in  the  old  world, 
and  having  old  world  thoughts,  have  not  applied  the  "rule  of 
reason",  in  the  application  of  Acts  of  Congress. 
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There  seems  to  be  a  constant  tendency  on  the  part  of  Federal 
administrative  officers  to  usurp  powers  and  rights  of  the  States, 
which,  by  no  fair  and  reasonable  construction  of  the  Federal 
Constitution,  could  be  said  to  have  been  delegated  by  the 
States  to  the  Federal  Government. 

"Sovereignty",  says  Cooley,  Constitutional  Limitations  3,  "as 
applied  to  States,  imports  the  supreme,  absolute,  uncontrol- 
able  power  by  which  any  State  is  governed".  In  American 
Constitutional  Law  there  is  a  difference  of  the  powers  of 
sovereignty  between  the  National  and  State  Governments.  The 
State  Governments  possess  supreme  authority  and  power,  ex- 
cept where  such  authority  and  power  have  been  delegated  to 
the  Federal  Government. 

Whatever  power  and  authority  not  delegated  by  the  States 
to  the  United  States,  either  expressly  or  by  fair  and  reasonable 
implication,  is  reserved  to  the  States. 

Royal  usurpation  and  abuses  brought  about  Magna  Charta, 
the  purpose  of  which  was  to  limit  the  power  of  King  John 
and  of  all  subsequent  English  Sovereigns.  Such,  also,  was  the 
purpose  of  the  several  confirmations  of  that  Charta,  as  well  as 
of  the  Petition  of  Right,  (1  Chas.  1.  c.  1.),  and  the  Bill  of 
Rights  (1  Wm.  &  Mary,  sess.  2,  c.  2). 

The  time  has  come,  when  this  usurpation,  or  attempted  usur- 
pation, of  the  State  power  and  authority  must  be  squarely  met. 

The  Supreme  Court  of  the  United  States  and  Attorney 
Generals  of  the  United  States,  in  their  opinions,  use  one  lan- 
guage on  this  subject,  while  Congress  has  used  another. 

The  Court  said  in  United  States  v.  Rio  Grande  Dam  and 
Irrigation  Co.,  174  U.  S.  690: 

"It  was  an  exercise  by  Congress  of  the  power,  oftentimes 
declared  by  this  court  to  belong  to  it,  of  national  control  over 
navigable  streams ;  and  various  sections  in  this  statute,  as  well 
as  in  the  act  of  July  13,  1892,  c.  158,  27  Stat.  88,  110,  provide 
for  the  mode  of  asserting  that  control.  It  is  urged  that  the 
true  construction  of  this  act  limits  its  applicability  to  obstruc- 
tions in  the  navigable  portion  of  a  navigable  stream,  and  that 
as  it  appears  that  although  the  Rio  Grande  may  be  navigable 
for  a  certain  distance  above  its  mouth,  it  is  not  navigable  in 
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the  Territory  of  New  Mexico,  this  statute  has  no  applicability. 
The  language  is  general,  and  must  be  given  full  scope.  It  is 
not  a  prohibition  of  any  obstruction  to  the  navigation,  but  any 
obstruction  to  the  navigable  capacity,  and  anything,  wherever 
done  or  however  done,  within  the  limits  of  the  jurisdiction  of 
the  United  States  which  tends  to  destroy  the  navigable  capacity 
of  one  of  the  navigable  waters  of  the  United  States,  is  within 
the  terms  of  the  prohibition.  Evidently  Congress,  perceiving 
that  the  time  had  come  when  the  growing  interests  of  commerce 
required  that  the  navigable  waters  of  the  United  States  should 
be  subjected  to  the  direct  control  of  the  National  Government, 
and  that  nothing  should  be  done  by  any  State  tending  to  destroy 
that  navigability  without  the  explicit  assent  of  the  National 
Government,  enacted  the  statute  in  question.  And  it  would  be 
to  improperly  ignore  the  scope  of  this  language  to  limit  it  to 
the  acts  done  within  the  very  limits  of  navigation  of  a  navigable 
stream". 

"The  creation  of  any  such  obstruction  may  be  enjoined, 
according  to  the  last  provision  of  the  section,  by  proper  pro- 
ceedings in  equity  under  the  direction  of  the  Attorney  General 
of  the  United  States,  and  it  was  in  pursuance  of  this  clause 
that  these  proceedings  were  commenced.  Of  course,  when 
such  proceedings  are  instituted  it  becomes  a  question  of  fact 
whether  the  act  sought  to  be  enjoined  is  one  which  fairly  and 
directly  tends  to  obstruct  (that  is,  interfere  with  or  diminish) 
the  navigable  capacity  of  a  stream.  It  does  not  follow  that 
the  courts  would  be  justified  in  sustaining  any  proceeding  by 
the  Attorney  General  to  restrain  any  appropriation  of  the  upper 
waters  of  a  navigable  stream.  The  question  always  is  one  of 
fact,  whether  said  appropriation  substantially  interferes  with 
the  navigable  capacity  within  the  limits  where  navigation  is  a 
recognized  fact". 

Whether  the  language  of  the  Supreme  Court,  "substantially 
interferes  with  the  navigable  capacity  mithin  the  limits  where 
navigation  is  a  recognised  fact",  is  the  legal  equivalent  of  the 
language  of  Congress  in  the  Federal  Water  Power  Bill,  which 
the  Legislature  of  Virginia  seems  to  have  adopted,  viz :  "afifect 
the  interests  of  interstate  or  foreign  commerce",  remains  to 
be  seen. 

Congress  will  doubtless  take  all  that  is  conceded  to  it  by  the 
State, — water  poiver  as  well  as  control  of  commerce  tvith  for- 
eign nations  and  among  the  States,  though  many  look  in  vain, 
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who  look  to  the  Constitution  of  the  United  States  for  Congres- 
sional authority  over  the  water  powers  of  the  several  States, 
except  in  so  far  as  the  development  of  such  water  powers 
would  "substantially  interfere  with  the  navigable  capacity"  of 
the  streams  "within  the  limits  where  navigation  is  a  recognized 
fact". 

The  remedy  for  such  interference,  it  would  seem,  would  be 
injunctive  in  its  character,  or  regulatory,  in  order  to  prevent 
such  interference,  and  not  conditional  upon  the  right  of  the 
United  States,  after  the  expiration  of  the  license,  among  other 
conditional  rights  named  in  the  Act,  to  take  over  and  there- 
after to  maintain  and  operate  "the  power  houses,  primary  and 
transmitting  lines,  conduits,  dams  and  appurtenant  works  and 
structures". 

We  are  entirely  in  accord  with  the  opinion  of  Attorney 
General  Wickersham,  rendered  to  the  Secretary  of  War,  on 
April  6,  1909  (27  Ops.  284),  that  questions  relating  to  "other 
interests  than  those  having  to  do  with  the  navigation  of  waters", 
cannot  be  considered,  or  entertained,  under  the  commerce  clause 
of  the  Constitution. 

License  for  proposed  power  development,  in  the  groups  of 
waters  named  in  the  State  and  Federal  Acts;  must  be  obtained, 
before  such  development  be  begun. 

In  the  State  case,  the  license  must  be  obtained  from  the  State 
Corporation  Commission  of  Virginia ;  in  the  Federal  case,  from 
the  Federal  Power  Commission.  In  each  case  the  maximum 
duration  of  the  license  is  fifty  years.  In  the  State  case,  after 
the  fifty  year  license  period  shall  have  expired,  the  license  is 
automatically  continued  "under  an  indeterminate  license  which 
shall  continue  until  said  property  and  rights  have  been  pur- 
chased by  the  State",  or  otherwise  "acquired  by  the  State  by 
due  process  of  law".  The  State  Act  reads  this  condition  in  the 
State  license. 

Under  the  Federal  Act,  Section  7,  the  license  is  granted,  not 
only  on  conditions  safeguarding  the  interests  of  the  United 
States  in  the  navigable  waters,  (Section  10),  but  on  the  express 
condition  that,  upon  not  less  than  two  years'  notice,  after  the 
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expiration  of  the  license  period  the  United  States  shall  have 
the  right  "to  take  over  and  thereafter  to  maintain  and  operate'*, 
"the  power  houses,  primary  and  transmitting  lines,  conduits, 
dams,  and  appurteyiant  works  and  structures" .  In  the  mean- 
time, after  the  first  twenty  years  of  the  life  of  the  license,  the 
Federal  Act  requires  the  Power  Company  to  have  its  rates  of 
service  suiificiently  high,  so  as  to  reimburse  the  Power  Company 
for  its  capital  expenditures  in  the  construction  of  its  works,  and 
enable  the  United  States,  upon  the  expiration  of  the  license 
period,  to  take  over  the  works,  without  paying  anything  there- 
for. 

Thus,  the  Constitutional  power  to  regulate  commerce  among 
the  several  States,  and  with  foreign  nations,  becomes  the  au- 
thority, or  reputed  authority,  for  the  acquisition  by  the  United 
States  of  control  over  all  the  Waters  of  the  State,  navigable 
and  non-navigable,  and  "the  power  houses,  primary  and  trans- 
mitting lines,  conduits,  dams,  and  appurtenant  works  and 
structures",  and  control  the  hydro  power  industry  of  the 
county. 

The  Federal  Water  Power  Act,  approved  June  10,  1920,  was 
amended  by  Acts,  approved  March  3,  1921,  and  June  23,  1930, 

So  intimately  connected  with  the  "Waters  of  the  State"  is 
this  Federal  legislation,  that  we  herein  set  out  the  Act  and 
the  two  amendments  in  full.     (The  italics  are  supplied). 


CHAPTER  SEVENTEEN 

The  Federal  Water  Power  Act 

The  Qovernment  in  the  Power  Business 

[Public — No.  280 — 66th  Congress.] 

[H.  R.  3184.] 

An  Act  To  create  a  Federal  Power  Commission ;  to  provide  for  the 
improvement  of  navigation ;  the  development  of  water  power ;  the  use  of 
the  pubhc  lands  in  relation  thereto,  and  to  repeal  section  18  of  the  River 
and  Harbor  Appropriation  Act,  approved  August  8,  1917,  and  for  other 
purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  a 
commission  is  hereby  created  and  established,  to  be  know^n  as 
the  Federal  Power  Commission  (hereinafter  referred  to  as  the 
commission),  which  shall  be  composed  of  the  Secretary  of 
War,  the  Secretary  of  the  Interior,  and  the  Secretary  of  Agri- 
culture. Two  members  of  the  commission  shall  constitute  a 
quorum  for  the  transaction  of  business,  and  the  commission 
shall  have  an  official  seal,  which  shall  be  judicially  noticed. 
The  President  shall  designate  the  chairman  of  the  commission. 

Sec.  2.  That  the  commission  shall  appoint  an  executive  sec- 
retary, who  shall  receive  a  salary  of  $5,000  a  year,  and  pre- 
scribe his  duties,  and  the  commission  may  request  the  President 
of  the  United  States  to  detail  an  officer  from  the  United  States 
Engineer  Corps  to  serve  the  commission  as  an  engineer  officer, 
his  duties  to  be  prescribed  by  the  commission. 

The  work  of  the  commission  shall  be  performed  by  and 
through  the  Departments  of  War,  Interior,  and  Agriculture 
and  their  engineering,  technical,  clerical,  and  other  personnel 
except  as  may  be  otherwise  provided  by  law. 

All  the  expenses  of  the  commission,  including  rent  in  the 
District  of  Columbia,  all  necessary  expenses  for  transportation 
and  subsistence,  including,  in  the  discretion  of  the  commission, 
a  per  diem  of  not  exceeding  $4  in  lieu  of  subsistence  incurred 
by  its  employees  under  its  orders  in  making  any  investigation, 
or  conducting  field  work,  or  upon  official  business  outside  of 
the  District  of  Columbia  and  away  from  their  designated  points 
of  duty,  shall  be  allowed  and  paid  on  the  presentation  of  item- 
ized vouchers  therefor  approved  by  a  member  or  officer  of  the 
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commission  duly  authorized  for  that  purpose;  and  in  order  to 
defray  the  expenses  made  necessary  iDy  the  provisions  of  this 
Act  there  is  hereby  authorized  to  be  appropriated  such  sums 
as  Congress  may  hereafter  determine,  and  the  sum  of  $100,000 
is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated,  available  until  expended,  to  be  paid  out 
upon  warrants  drawn  on  the  Secretary  of  the  Treasury  upon 
order  of  the  commission. 

Sec.  3.  That  the  words  defined  in  this  section  shall  have 
the  following  meanings  for  the  purposes  of  this  Act,  to  wit : 

"Public  lands"  means  such  lands  and  interest  in  lands  owned 
by  the  United  States  as  are  subject  to  private  appropriation 
and  disposal  under  public-land  laws.  It  shall  not  include 
"reservations,"  as  hereinafter  defined. 

"Reservations"  means  national  monuments,  national  parks, 
national  forests,  tribal  lands  embraced  within  Indian  reserva- 
tions, military  reservations,  and  other  lands  and  interests  in 
lands  owned  by  the  United  States,  and  withdrawn,  reserved, 
or  withheld  from  private  appropriation  and  disposal  under  the 
public-land  laws ;  also  lands  and  interests  in  lands  acquired  and 
held  for  any  public  purpose. 

"Corporation"  means  a  corporation  organized  under  the  laws 
of  any  State  or  of  the  United  States  empowered  to  develop, 
transmit,  distribute,  sell,  lease,  or  utilize  power  in  addition  to 
such  other  powers  as  it  may  possess,  and  authorized  to  transact 
in  the  State  or  States  in  which  its  project  is  located  all  business 
necessary  to  effect  the  purposes  of  a  license  under  this  Act. 
It  shall  not  include  "municipalities"  as  hereinafter  defined. 

"State"  means  a  State  admitted  to  the  Union,  the  District  of 
Columbia,  and  any  organized  Territory  of  the  United  States. 

"Municipality"  means  a  city,  county,  irrigation  district,  drain- 
age district,  or  other  political  subdivision  or  agency  of  a  State 
competent  under  the  laws  thereof  to  carry  on  the  business  of 
developing,  transmitting,  utilizing,  or  distributing  power. 

"Navigable  waters"  means  those  parts  of  streams  or  other 
bodies  of  water  over  which  Congress  has  jurisdiction  under 
its  authority  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  and  which  either  in  their  natural  or 
improved  condition,  notwithstanding  interruptions  between  the 
navigable  parts  of  such  streams  or  zvaters  by  falls,  shallotvs,  or 
rapids  compelling  land  carriage,  are  used  or  suitable  for  use  for 
the  transportation  of  persons  or  property  in  interstate  or  for- 
eign commerce,  including  therein  all  such  interrupting  falls, 
sJtallows,  or  rapids;  together  with  such  other  parts  of  streams 
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as  shall  have  been  authorized  by  Congress  for  improvement 
by  the  United  States  or  shall  have  been  recommended  to  Con- 
gress for  such  improvement  after  investigation  under  its  au- 
thority. 

"Municipal  purposes"  means  and  includes  all  purposes  within 
municipal  powers  as  defined  by  the  constitution  or  laws  of  the 
State  or  by  the  charter  of  the  municipality. 

"Government  dam"  means  a  dam  or  other  work,  constructed 
or  owned  by  the  United  States  for  Government  purposes,  with 
or  without  contribution  from  others. 

"Project"  means  complete  unit  of  improvement  or  develop- 
ment, consisting  of  a  power  house,  all  water  conduits,  all  dams 
and  appurtenant  works  and  structures  (including  navigation 
structures)  which  are  a  part  of  said  unit,  and  all  storage,  divert- 
ing, or  forebay  reservoirs  directly  connected  thereunth,  the 
primary  line  or  lines  transmitting  pozver  therefrom  to  the  point 
of  junction  with  the  distribution  system  or  zvith  the  inter- 
connected primary  transmission  system,  all  tniscellaneous  struc- 
tures used  and  useful  in  connection  zvith  said  unit,  or  any  part 
thereof,  and  all  water  rights,  rights  of  way,  ditches,  dams,  reser- 
voirs, lands,  or  interest  in  lands,  the  use  and  occupancy  of 
which  are  necessary  or  appropriate  in  the  maintenance  and 
operation  of  such  unit. 

"Project  works"  means  the  physical  structures  of  a  project. 

"Net  investment"  in  a  project  means  the  actual  legitimate 
original  cost  thereof  as  defined  and  interpreted  in  the  "classi- 
fication of  investment  in  road  and  equipment  of  steam  roads, 
issue  of  1914,  Interstate  Commerce  Commission,"  plus  similar 
costs  of  additions  thereto  and  betterments  thereof,  minus  the 
sum  of  the  following  items  properly  allocated  thereto,  if  and 
to  the  extent  that  such  items  have  been  accumulated  during  the 
period  of  the  license  from  earnings  in  excess  of  a  fair  return 
on  such  investment:  (a)  Unappropriated  surplus,  (b)  aggre- 
gate credit  balances  of  current  depreciation  accounts,  and  (c) 
aggregate  appropriations  of  surplus  or  income  held  in  amorti- 
zation, sinking  fund,  or  similar  reserves,  or  expended  for  addi- 
tions or  betterments  or  used  for  the  purposes  for  which  such 
reserves  were  created.  The  term  "cost"  shall  include,  in  so 
far  as  applicable,  the  elements  thereof  prescribed  in  said  classi- 
fication, but  shall  not  include  expenditures  from  funds  obtained 
through  donations  by  States,  municipalities,  individuals,  or 
others,  and  said  classification  of  investment  of  the  Interstate 
Commerce  Commission  shall  in  so  far  as  applicable  be  pub- 
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lished  and  promulgated  as  a  part  of  the  rules  and  regulations 
of  the  commission. 

Sec.  4.  That  the  commission  is  hereby  authorized  and  em- 
powered— 

(a)  To  make  investigations  and  to  collect  and  record  data 
concerning  the  utilization  of  the  water  resources  of  any  region 
to  be  developed,  the  water  power  industry  and  its  relation  to 
other  industries  and  to  interstate  or  foreign  commerce,  and 
concerning  the  location,  capacity,  development  costs,  and  rela- 
tion to  markets  of  power  sites,  and  whether  the  power  from 
Government  dams  can  be  advantageously  used  by  the  United 
States  for  its  public  purposes,  and  what  is  a  fair  value  of  such 
power,  to  the  extent  the  commission  may  deem  necessary  or 
useful  for  the  purposes  of  this  Act. 

In  order  to  aid  the  commission  in  determining  the  net  invest- 
ment of  a  licensee  in  any  project,  the  licensee  shall,  upon  oath, 
within  a  reasonable  period  of  time,  to  be  fixed  by  the  commis- 
sion, after  the  construction  of  the  original  project  or  any  addi- 
tion thereto  or  betterment  thereof,  file  with  the  commission,  in 
such  detail  as  the  commission  may  require,  a  statement  in  dupli- 
cate showing  the  actual  legitimate  cost  of  construction  of  such 
project,  addition,  or  betterment,  and  the  price  paid  for  water 
rights,  rights  of  ways,  lands,  or  interest  in  lands.  The  com- 
mission shall  deposit  one  of  said  statements  with  the  Secretary 
of  the  Treasury.  The  licensee  shall  grant  to  the  commission 
or  to  its  duly  authorized  agent  or  agents,  at  all  reasonable  times, 
free  access  to  such  project,  addition,  or  betterment,  and  to  all 
maps,  profiles,  contracts,  reports  of  engineers,  accounts,  books, 
records,  and  all  other  papers  and  documents  relating  thereto. 

(b)  To  co-operate  with  the  executive  departments  and  other 
agencies  of  State  or  National  Governments  in  such  investi- 
gations ;  and  for  such  purpose  the  several  departments  and 
agencies  of  the  National  Government  are  authorized  and  di- 
rected upon  the  request  of  the  commission,  to  furnish  such 
records,  papers,  and  information  in  their  possession  as  may 
be  requested  by  the  commission,  and  temporarily  to  detail  to 
the  commission  such  officers  or  experts  as  may  be  necessary  in 
such  investigations. 

(c)  To  make  public  from  time  to  time  the  information 
secured  hereunder,  and  to  provide  for  the  publication  of  its 
reports  and  investigations  in  such  form  and  manner  as  may 
be  best  adapted  for  public  information  and  use.  The  commis- 
sion, on  or  before  the  first  Monday  in  December  of  each  year, 
shall  submit  to  Congress  for  the  fiscal  year  preceding  a  classi- 
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fied  report  showing  the  permits  and  licenses  issued  under  this 
Act,  and  in  each  case  the  parties  thereto,  the  terms  prescribed, 
and  the  moneys  received,  if  any,  on  account  thereof. 

(d)  To  issue  licenses  to  citizens  of  the  United  States,  or  to 
any  association  of  such  citizens,  or  to  any  corporation  organized 
under  the  laivs  of  the  United  States  or  any  State  thereof, 
or  to  any  State,  or  municipahty  for  the  purpose  of  constructing, 
operating,  and  maintaining  darns,  water  conduits,  reservoirs, 
power  houses,  transmission  lines,  or  other  project  works  neces- 
sary or  convenient  for  the  development  and  improvement  of 
navigation,  and  for  the  development,  transmission,  and  utiliza- 
tion of  power  across,  along,  from  or  in  any  of  the  navigable 
waters  of  the  United  States,  or  upon  any  part  of  the  pubHc 
lands  and  reservations  of  the  United  States  (including  the 
Territories),  or  for  the  purpose  of  utilizing  the  surplus  water 
or  water  power  from  any  Government  dam,  except  as  herein 
provided :  Provided,  That  licenses  shall  be  issued  within  any 
reservation  only  after  a  finding  by  the  commission  that  the 
license  will  not  interfere  or  be  inconsistent  with  the  purpose 
for  which  such  reservation  was  created  or  acquired,  and  shall 
be  subject  to  and  contain  such  conditions  as  the  Secretary  of 
the  department  under  whose  supervision  such  reservation  falls 
shall  deem  necessary  for  the  adequate  protection  and  utilization 
of  such  reservation:  Provided  further,  That  no  license  affect- 
ing the  navigable  capacity  of  any  navigable  waters  of  the 
United  States  shall  be  issued  until  the  plans  of  the  dam  or 
other  structures  affecting  navigation  have  been  approved  by 
the  Chief  of  Engineers  and  the  Secretary  of  War.  Whenever 
the  contemplated  improvement  is,  in  the  judgment  of  the  com- 
mission, desirable  and  justified  in  the  public  interest  for  the 
purpose  of  improving  or  developing  a  waterway  or  water- 
ways for  the  use  or  benefit  of  interstate  of  foreign  commerce, 
a  finding  to  that  effect  shall  be  made  by  the  commission,  and 
shall  become  a  part  of  the  records  of  the  commission :  Provided 
further.  That  in  case  the  commission  shall  find  that  any  Gov- 
ernment dam  may  be  advantageously  used  by  the  United  States 
for  public  purposes  in  addition  to  navigation,  no  license  there- 
for shall  be  issued  until  two  years  after  it  shall  have  reported 
to  Congress  the  facts  and  conditions  relating  thereto,  except 
that  this  provision  shall  not  apply  to  any  Government  dam  con- 
structed prior  to  the  passage  of  this  Act :  And  provided  further. 
That  upon  the  filing  of  any  application  for  a  license  which  has 
not  been  preceded  by  a  preliminary  permit  under  subsection  (e) 
of  this  section,  notice  shall  be  given  and  published  as  required 
by  the  proviso  of  said  subsection. 
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(e)  To  issue  preliminary  permits  for  the  purpose  of  en- 
abling applicants  for  a  license  hereunder  to  secure  the  data 
and  to  perform  the  acts  required  by  section  9  hereof  :  Provided, 
however,  That  upon  the  filing  of  any  application  for  a  prelim- 
inary permit  by  any  person,  association,  or  corporation  the 
commission,  before  granting  such  application,  shall  at  once  give 
notice  of  such  application  in  writing  to  any  State  or  municipal- 
ity likely  to  be  interested  in  or  affected  by  such  application ; 
and  shall  also  publish  notice  of  such  application  for  eight  weeks 
in  a  daily  or  weekly  newspaper  published  in  the  county  or 
counties  in  which  the  project  or  any  part  thereof  or  the  lands 
affected  thereby  are  situated. 

(f)  To  prescribe  rules  and  regulations  for  the  establishment 
of  a  system  of  accounts  and  for  the  maintenance  thereof  by 
lincesees  hereunder ;  to  examine  all  books  and  accounts  of  such 
licensees  at  any  time ;  to  require  them  to  submit  at  such  time 
or  times  as  the  commission  may  require  statements  and  reports, 
including  full  information  as  to  assets  and  liabilities,  capitaliza- 
tion, net  investment  and  reduction  thereof,  gross  receipts,  in- 
terest due  and  paid,  depreciation  and  other  reserves,  cost  of 
project,  cost  of  maintenance  and  operation  of  the  project,  cost 
of  renewals  and  replacements  of  the  project  works,  and  as  to 
depreciation  of  the  project  works  and  as  to  production,  trans- 
mission, use  and  sale  of  power ;  also  to  require  any  licensee  to 
make  adequate  provision  for  currently  determining  said  costs 
and  other  facts.  All  such  statements  and  reports  shall  be 
made  upon  oath,  unless  otherwise  specified,  and  in  such  form 
and  on  such  blanks  as  the  commission  may  require.  Any 
person  who,  for  the  purpose  of  deceiving,  makes  or  causes  to 
be  made  any  false  entry  in  the  books  or  the  accounts  of  such 
licensee,  and  any  person  who,  for  the  purpose  of  deceiving, 
makes  or  causes  to  be  made  any  false  statement  or  report  in 
response  to  a  request  or  order  or  direction  from  the  commis- 
sion for  the  statements  and  report  herein  referred  to  shall, 
upon  conviction,  be  fined  not  more  than  $2,000  or  imprisoned 
not  more  than  five  years,  or  both. 

(g)  To  hold  hearings  and  to  order  testimony  to  be  taken  by 
deposition  at  any  designated  place  in  connection  with  the 
application  for  any  permit  or  license,  or  the  regulation  of  rates, 
service,  or  securities,  or  the  making  of  any  investigation,  as 
provided  in  this  Act ;  and  to  require  by  subpoena,  signed  by 
any  member  of  the  commission,  the  attendance  and  testimony 
of  witnesses  and  the  production  of  documentary  evidence  from 
any  place  in  the  United  States,  and  in  case  of  disobedience 
to  a  subpoena  the  commission  may  invoke  the  aid  of  any  court 
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of  the  United  States  in  requiring  the  attendance  and  testimony 
of  witnesses  and  the  production  of  documentary  evidence.  Any 
member,  expert,  or  examiner  of  the  commission  may,  when 
duly  designated  by  the  commission  for  such  purposes,  admin- 
ister oaths  and  affirmations,  examine  witnesses  and  receive  evi- 
dence. Depositions  may  be  taken  before  any  person  designated 
by  the  commission  or  by  its  executive  secretary  and  empowered 
to  administer  oaths,  shall  be  reduced  to  writing  by  such  person 
or  under  his  direction,  and  subscribed  by  the  deponent.  Wit- 
nesses summoned  before  the  commission  shall  be  paid  the  same 
fees  and  mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  States,  and  witnesses  whose  depositions  are  taken  and 
persons  taking  the  same  shall  severally  be  entitled  to  the  same 
fees  as  are  paid  for  like  services  in  the  courts  of  the  United 
States. 

(h)  To  perform  any  and  all  acts,  to  make  such  rules  and 
regulations,  and  to  issue  such  orders  not  inconsistent  with  this 
Act  as  may  be  necessary  and  proper  for  the  purpose  of  carrying 
out  the  provisions  of  this  Act. 

Sec.  5.  That  each  prehminary  permit  issued  under  this  Act 
shall  be  for  the  sole  purpose  of  maintaining  priority  of  appli- 
cation for  a  license  under  the  terms  of  this  Act  for  such  period 
or  periods,  not  exceeding  a  total  of  three  years,  as  in  the  dis- 
cretion of  the  commission  may  be  necessary  for  making  exam- 
inations and  surveys,  for  preparing  maps,  plans,  specifications, 
and  estimates,  and  for  making  financial  arrangements.  Each 
such  permit  shall  set  forth  the  conditions  under  which  priority 
shall  be  maintained  and  a  license  issued.  Such  permits  shall 
not  be  transferable,  and  may  be  canceled  by  order  of  the  com- 
mission upon  failure  of  permittees  to  comply  with  the  con- 
ditions thereof. 

Sec.  6.  That  licenses  under  this  Act  sfiall  be  issued  for  a 
period  not  exceeding  fifty  years.  Each  such  license  shall  he 
conditioned  upon  acceptance  by  the  licensee  of  all  the  terms 
and  conditions  of  this  Act  and  such  further  conditions,  if  any, 
as  the  commission  shall  prescribe  in  conformity  with  this  Act, 
which  said  terms  and  conditions  and  the  acceptance  thereof 
shall  be  expressed  in  said  license.  Licenses  may  be  revoked 
only  for  the  reasons  and  in  the  manner  prescribed  under  the 
provisions  of  this  Act,  and  may  be  altered  or  surrendered  only 
upon  mutual  agreement  between  the  licensee  and  the  commis- 
sion after  ninety  days'  public  notice. 

Sec.  7.  That  in  issuing  preliminary  permits  hereunder  or 
licenses  where  no  preliminary  permit  has  been  issued  and  in 
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issuing  licenses  to  new  licensees  under  section  15  hereof  the 
commission  shall  give  preference  to  applications  therefor  by 
States  and  municipalities,  provided  the  plans  for  the  same  are 
deemed  by  the  commission  equally  well  adapted,  or  shall  within 
a  reasonable  time  to  be  fixed  by  the  commission  be  made  equally 
well  adapted,  to  conserve  and  utilize  in  the  public  interest 
the  navigation  and  water  resources  of  the  region;  and  as  be- 
tween other  applicants,  the  commission  may  give  preference 
to  the  applicant  the  plans  of  which  it  finds  and  determines  are 
best  adapted  to  develop,  conserve,  and  utilize  in  the  public 
interest  the  navigation  and  water  resources  of  the  region,  if  it 
be  satisfied  as  to  the  ability  of  the  applicant  to  carry  out  such 
plans. 

That  whenever,  in  the  judgment  of  the  commission,  the 
development  of  any  project  should  be  undertaken  by  the  United 
States  itself,  the  commission  shall  not  approve  any  application 
for  such  project  by  any  citizen,  association,  corporation.  State, 
or  municipality,  but  shall  cause  to  be  made  such  examinations, 
surveys,  reports,  plans,  and  estimates  of  the  cost  of  the  project 
as  it  may  deem  necessary,  and  shall  submit  its  findings  to 
Congress  with  such  recommendations  as  it  may  deem  appro- 
priate concerning  the  construction  of  such  project  or  comple- 
tion of  any  project  upon  any  Government  dam  by  the  United 
States. 

The  commission  is  hereby  authorized  and  directed  to  investi- 
gate and,  on  or  before  the  1st  day  of  January,  1921,  report  to 
Congress  the  cost,  and  in  detail,  the  economic  value  of  the 
power  plant  outlined  in  project  numbered  3,  House  Document 
numbered  1400,  Sixty-second  Congress,  third  session,  in  view 
of  existing  conditions,  utilizing  such  study  as  may  heretofore 
have  been  made  by  any  department  of  the  Government;  also 
in  connection  with  such  project  to  submit  plans  and  estimates 
of  cost  necessary  to  secure  an  increased  and  adequate  water 
supply  for  the  District  of  Columbia.  For  this  purpose  the 
sum  of  $25,000,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated. 

Sec.  8.  That  no  voluntary  transfer  of  any  license,  or  of  the 
rights  thereunder  granted,  shall  be  made  without  the  written 
approval  of  the  commission ;  and  any  successor  or  assign  of 
the  rights  of  such  licensee,  whether  by  voluntary  transfer, 
judicial  sale,  foreclosure  sale,  or  otherwise,  shall  be  subject 
to  all  the  conditions  of  the  license  under  which  such  rights  are 
held  by  such  licensee  and  also  subject  to  all  the  provisions  and 
conditions  of  this  Act  to  the  same  extent  as  though  such  suc- 
cessor or  assign  were  the  original  licensee  hereunder :  Provided, 
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That  a  mortgage  or  trust  deed  or  judicial  sales  made  thereunder 
or  under  tax  sales  shall  not  be  deemed  voluntary  transfers 
within  the  meaning  of  this  section. 

Sec.  9.  That  each  applicant  for  a  license  hereunder  shall 
submit  to  the  commission — 

(a)  Such  maps,  plans,  specifications,  and  estimates  of  cost 
as  may  be  required  for  a  full  understanding  of  the  proposed 
project.  Such  maps,  plans,  and  specifications  when  approved 
by  the  commission  shall  be  made  a  part  of  the  license ;  and 
thereafter  no  change  shall  be  made  in  said  maps,  plans,  or  speci- 
fications until  such  changes  shall  have  been  approved  and  made 
a  part  of  such  license  by  the  commission. 

(b)  Satisfactory  evidence  that  the  applicant  has  complied 
with  the  requirements  of  the  laws  of  the  State  or  States  within 
which  the  proposed  project  is  to  be  located  with  respect  to  bed 
and  banks  and  to  the  appropriation,  diversion,  and  use  of  water 
for  power  purposes  and  with  respect  to  the  right  to  engage  in 
the  business  of  developing,  transmitting,  and  distributing  power, 
and  in  any  other  business  necessary  to  effect  the  purposes  of  a 
license  under  this  Act. 

(c)  Such  additional  information  as  the  commission  may 
require. 

Sec.  10.  That  all  licenses  issued  under  this  Act  shall  be  on 
the  following  conditions : 

(a)  That  the  project  adopted,  including  the  maps,  plans, 
and  specifications,  shall  be  such  as  in  the  judgment  of  the 
commission  will  be  best  adapted  to  a  comprehensive  scheme  of 
improvement  and  utilization  for  the  purposes  of  navigation,  of 
water-power  development,  and  of  other  beneficial  public  uses; 
and  if  necessary  in  order  to  secure  such  scheme  the  commis- 
sion shall  have  authority  to  require  the  modification  of  any 
project  and  of  the  plans  and  specifications  of  the  project  works 
before  approval. 

(b)  That  except  when  emergency  shall  require  for  the 
protection  of  navigation,  life,  health,  or  property,  no  substan- 
tial alteration  or  addition  not  in  conformity  with  the  approved 
plans  shall  be  made  to  any  dam  or  other  project  works  con- 
structed hereunder  of  a  capacity  in  excess  of  one  hundred 
horsepower  without  the  prior  approval  of  the  commission ;  and 
any  emergency  alteration  or  addition  so  made  shall  thereafter 
be  subject  to  such  modification  and  change  as  the  commission 
may  direct. 

(c)  That  the  licensee  shall  maintain  the  project  works  in  a 
condition  of  repair  adequate  for  the  purposes  of  navigation  and 
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for  the  efficient  operation  of  said  works  in  the  development  and 
transmission  of  power,  shall  make  all  necessary  renewals  and 
replacements,  shall  establish  and  maintain  adequate  depreci- 
ation reserves  for  such  purposes,  shall  so  maintain  and  operate 
said  works  as  not  to  impair  navigation,  and  shall  conform  to 
such  rules  and  regulations  as  the  commission  may  from  time 
to  time  prescribe  for  the  protection  of  life,  health,  and  prop- 
erty. Each  licensee  hereunder  shall  be  liable  for  all  damages 
occasioned  to  the  property  of  others  by  the  construction,  main- 
tenance, or  operation  of  the  project  works  or  of  the  works 
appurtenant  or  accessory  thereto,  constructed  under  the  license, 
and  in  no  event  shall  the  United  States  be  liable  therefor. 

(d)  That  after  the  first  twenty  years  of  operation  out  of 
surplus  earned  thereafter,  if  any,  accumulated  in  excess  of  a 
specified  reasonable  rate  of  return  upon  the  actual,  legitimate 
investment  of  a  licensee  in  any  project  or  projects  under  license 
the  licensee  shall  establish  and  maintain  amortization  reserves, 
zuhich  reserves  shall,  in  the  discretion  of  the  commission,  be 
held  until  the  termination  of  the  license  or  be  applied  from 
time  to  time  in  reduction  of  the  net  investment.  Such  specified 
rate  of  return  and  the  proportion  of  such  surplus  earnings  to  be 
paid  into  and  held  in  such  reserves  shall  be  set  forth  in  the 
license. 

(e)  That  the  licensee  shall  pay  to  the  United  States  reason- 
able annual  charges  in  an  amount  to  be  fixed  by  the  commission 
for  the  purpose  of  reimbursing  the  United  States  for  the  costs 
of  the  administration  of  this  Act ;  for  recompensing  it  for  the 
use,  occupancy,  and  enjoyment  of  its  lands  or  other  property; 
and  for  the  expropriation  to  the  Government  of  excessive 
profits  until  the  respective  States  shall  make  provision  for 
preventing  excessive  profits  or  for  the  expropriation  thereof  to 
themselves,  or  until  the  period  of  amortization  as  herein  pro- 
vided is  reached,  and  in  fixing  such  charges  the  commission 
shall  seek  to  avoid  increasing  the  price  to  the  consumers  of 
power  by  such  charges,  and  charges  for  the  expropriation  of 
excessive  profits  may  be  adjusted  from  time  to  time  by  the 
commission  as  conditions  may  require:  Provided,  That  when 
licenses  are  issued  involving  the  use  of  Government  dams  or 
other  structures  owned  by  the  United  States  or  tribal  lands 
embraced  within  Indian  reservations  the  commission  shall  fix 
a  reasonable  annual  charge  for  the  use  thereof,  and  such 
charges  may  be  readjusted  at  the  end  of  twenty  years  after 
the  beginning  of  operations  and  at  periods  of  not  less  than 
ten  years  thereafter  in  a  manner  to  be  described  in  each  license : 
Provided,  That  licenses  for  the  development,  transmission,  or 
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distribution  of  power  by  States  or  municipalities  shall  be  issued 
and  enjoyed  without  charge  to  the  extent  such  power  is  sold 
to  the  public  without  profit  or  is  used  by  such  State  or  munici- 
pality for  State  or  municipal  purposes,  except  that  as  to  projects 
constructed  or  to  be  constructed  by  States  or  municipalities 
primarily  designed  to  provide  or  improve  navigation  licenses 
therefor  shall  be  issued  without  charge ;  and  that  licenses  for 
the  development,  transmission,  or  distribution  of  power  for 
domestic,  mining,  or  other  beneficial  use  in  projects  of  not 
more  than  one  hundred  horsepower  capacity  may  be  issued 
without  charge,  except  on  tribal  lands  within  Indian  reser- 
vations ;  but  in  no  case  shall  a  license  be  issued  free  of  charge 
for  the  development  and  utilization  of  power  created  by  any 
Government  dam  and  that  the  amount  charged  therefor  in  any 
license  shall  be  such  as  determined  by  the  commission. 

(f)  That  whenever  any  licensee  hereunder  is  directly  bene- 
fited by  the  construction  work  of  another  licensee,  a  permittee, 
or  of  the  United  States  of  a  storage  reservoir  or  other  head- 
water improvement,  the  commission  shall  require  as  a  condition 
of  the  license  that  the  licensee  so  benefited  shall  reimburse  the 
owner  of  such  reservoir  or  other  improvements  for  such  part 
of  the  annual  charges  for  interest,  maintenance,  and  depreci- 
ation thereon  as  the  commission  may  deem  equitable.  The 
proportion  of  such  charges  to  be  paid  by  any  licensee  shall  be 
determined  by  the  commission. 

Whenever  such  reservoir  or  other  improvement  is  con- 
structed by  the  United  States  the  commission  shall  assess  simi- 
lar charges  against  any  licensee  directly  benefited  thereby,  and 
any  amount  so  assessed  shall  be  paid  into  the  Treasury  of  the 
United  States,  to  be  reserved  and  appropriated  as  a  part  of 
the  special  fund  for  headwater  improvements  as  provided  in 
section  17  hereof. 

(g)  Such  other  conditions  not  inconsistent  with  the  provi- 
sions of  this  Act  as  the  commission  may  require. 

(h)  That  combinations,  agreements,  arrangements,  or 
understandings,  express  or  implied,  to  limit  the  output  of  elec- 
trical energy,  to  restrain  trade,  or  to  fix,  maintain,  or  increase 
prices  for  electrical  energy  or  service  are  hereby  prohibited. 

(i)  In  issuing  licenses  for  a  minor  part  only  of  a  complete 
project,  or  for  a  complete  project  of  not  more  than  one  hundred 
horsepower  capacity,  the  commission  may  in  its  discretion  waive 
such  conditions,  provisions,  and  requirements  of  this  Act,  ex- 
cept the  license  period  of  fifty  years,  as  it  may  deem  to  he  to 
the  public  interest  to  waive  under  the  circumstances :  Provided, 
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That  the  provisions  hereof   shall  not  apply  to  lands   within 
Indian  reservations. 

Sec.  11.  That  if  the  dam  or  other  project  works  are  to  be 
constructed  across,  along,  or  in  any  of  the  navigable  waters  of 
the  United  States,  the  commission  may,  in  so  far  as  it  deems 
the  same  reasonably  necessary  to  promote  the  present  and 
future  needs  of  navigation  and  consistent  with  a  reasonable 
investment  cost  to  the  licensee,  include  in  the  license  any  one 
or  more  of  the  following  provisions  or  requirements : 

(a)  That  such  licensee  shall,  to  the  extent  necessary  to 
preserve  and  improve  navigation  facilities,  construct,  in  whole 
or  in  part,  without  expense  to  the  United  States,  in  connection 
with  such  dam,  a  lock  or  locks,  booms,  sluices,  or  other  struc- 
tures for  navigation  purposes,  in  accordance  with  plans  and 
specifications  approved  by  the  Chief  of  Engineers  and  the 
Secretary  of  War  and  made  part  of  such  license. 

(b)  That  in  case  such  structures  for  navigation  purposes 
are  not  made  a  part  of  the  original  construction  at  the  expense 
of  the  licensee,  then  whenever  the  United  States  shall  desire  to 
complete  such  navigation  facilities  the  licensee  shall  convey  to 
the  United  States,  free  of  cost,  such  of  its  land  and  its  rights 
of  way  and  such  right  of  passage  through  its  dams  or  other 
structures,  and  permit  such  control  of  pools  as  may  be  required 
to  complete  such  navigation  facilities. 

(c)  That  such  licensee  shall  furnish  free  of  cost  to  the 
United  States  power  for  the  operation  of  such  navigation  facili- 
ties, whether  constructed  by  the  licensee  or  by  the  United 
States. 

Sec.  12.  That  whenever  application  is  filed  for  a  project 
hereunder  involving  navigable  waters  of  the  United  States, 
and  the  commission  shall  find  upon  investigation  that  the  needs 
of  navigation  require  the  construction  of  a  lock  or  locks  or 
other  navigation  structures,  and  that  such  structures  can  not, 
consistent  with  a  reasonable  investment  cost  to  the  applicant, 
be  provided  in  the  manner  specified  in  section  11,  subsection 
(a)  hereof,  the  commission  may  grant  the  application  with  the 
provision  to  be  expressed  in  the  license  that  the  licensee  will 
install  the  necessary  navigation  structures  if  the  Government 
fails  to  make  provision  therefor  within  a  time  to  be  fixed  in 
the  license  and  cause  a  report  upon  such  project  to  be  prepared, 
with  estimates  of  cost  of  the  power  development  and  of  the 
navigation  structures,  and  shall  submit  such  report  to  Congress 
with  such  recommendations  as  it  deems  appropriate  concerning 
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the  participation  of  the  United  States  in  the  cost  of  construction 
of  such  navigation  structures. 

Sec.  13.  That  the  hcensee  shall  commence  the  construction 
of  the  project  works  within  the  time  fixed  in  the  license,  which 
shall  not  be  more  than  two  years  from  the  date  thereof,  shall 
thereafter  in  good  faith  and  with  due  diligence  prosecute  such 
construction,  and  shall  within  the  time  fixed  in  the  license  com- 
plete and  put  into  operation  such  part  of  the  ultimate  develop- 
ment as  the  commission  shall  deem  necessary  to  supply  the 
reasonable  needs  of  the  then  available  market,  and  shall  from 
time  to  time  thereafter  construct  such  portion  of  the  balance  of 
such  development  as  the  commission  may  direct,  so  as  to  supply 
adequately  the  reasonable  market  demands  until  such  develop- 
ment shall  have  been  completed.  The  periods  for  the  com- 
mencement of  construction  may  be  extended  once  but  not 
longer  than  two  additional  years  and  the  period  for  the  comple- 
tion of  construction  carried  on  in  good  faith  and  with  reason- 
able diligence  may  be  extended  by  the  commission  when  not 
incompatible  with  the  public  interests.  In  case  the  licensee 
shall  not  commence  actual  construction  of  the  project  works, 
or  of  any  specified  part  thereof,  within  the  time  prescribed  in 
the  license  or  as  extended  by  the  commission,  then,  after  due 
notice  given,  the  license  shall,  as  to  such  project  works  or  part 
thereof,  be  terminated  upon  written  order  of  the  commission. 
In  case  the  construction  of  the  project  works,  or  of  any  speci- 
fied part  thereof,  have  been  begun  but  not  completed  within 
the  time  prescribed  in  the  license,  or  as  extended  by  the  com- 
mission, then  the  Attorney  General,  upon  the  request  of  the 
commission,  shall  institute  proceedings  in  equity  in  the  district 
court  of  the  United  States  for  the  district  in  which  any  part 
of  the  project  is  situated  for  the  revocation  of  said  license,  the 
sale  of  the  works  constructed,  and  such  other  equitable  relief 
as  the  case  may  demand,  as  provided  for  in  section  26  hereof. 

Sec.  14.  That  upon  not  less  than  two  years'  notice  in  zvriting 
from  the  commission  the  United  States  shall  have  the  right 
upon  or  after  the  expiration  of  any  license  to  take  over  and 
thereafter  to  maintain  and  operate  any  project  or  projects 
as  defined  in  section  3  hereof,  and  covered  in  whole  or  in  part 
by  the  license,  or  the  right  to  take  over  upon  mutual  agreement 
with  the  licensee  all  property  owned  and  held  by  the  licensee 
then  valuable  and  serviceable  in  the  development,  transmission, 
or  distribution  of  power  and  which  is  then  dependent  for  its 
usefulness  upon  the  continuance  of  the  license,  together  with 
any  lock  or  locks  or  other  aids  to  navigation  constructed  at 
the  expense  of  the  licensee,  upon  the  condition  that  before 
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taking  possession  it  shall  pay  the  net  investment  of  the  licensee 
in  the  project  or  projects  taken,  not  to  exceed  the  fair  value 
of  the  property  taken,  plus  such  reasonable  damages,  if  any, 
to  property  of  the  licensee  valuable,  serviceable,  and  dependent 
as  above  set  forth  but  not  taken,  as  may  be  caused  by  the 
severance  therefrom  of  property  taken,  and  shall  assume  all 
contracts  entered  into  by  the  licensee  with  the  approval  of  the 
commission.  The  net  investment  of  the  licensee  in  the  project 
or  projects  so  taken  and  the  amount  of  such  severance  dam- 
ages, if  any,  shall  be  determined  by  agreement  between  the 
commission  and  the  licensee,  and  in  case  they  can  not  agree, 
by  proceedings  in  equity  instituted  by  the  United  States  in  the 
district  court  of  the  United  States  in  the  district  within  which 
any  such  property  may  be  located :  Provided,  That  such  net 
investment  shall  not  include  or  be  affected  by  the  value  of  any 
lands,  rights  of  way,  or  other  property  of  the  United  States 
licensed  by  the  commission  under  this  Act,  by  the  license,  or 
by  good  will,  going  value,  or  prospective  revenues :  Provided 
further,  That  the  values  allowed  for  water  rights,  right  of  way, 
lands,  or  interest  in  lands  shall  not  be  in  excess  of  the  actual 
reasonable  cost  thereof  at  the  time  of  acquisition  by  the  licen- 
see :  Provided,  That  the  right  of  the  United  States  or  any 
State  or  municipality  to  take  over,  maintain,  and  operate  any 
project  licensed  under  this  Act  at  any  time  by  condemnation 
proceedings  upon  payment  of  just  compensation  is  hereby  ex- 
pressly reserved. 

Sec.  15.  That  if  the  United  States  does  not,  at  the  expira- 
tion of  the  original  license,  exercise  its  right  to  take  over, 
maintain,  and  operate  any  project  or  projects  of  the  licensee, 
as  provided  in  section  14  hereof,  the  commission  is  authorized 
to  issue  a  new  license  to  the  original  licensee  upon  such  terms 
and  conditions  as  may  be  authorized  or  required  under  the 
then  existing  laws  and  regulations,  or  to  issue  a  new  license 
under  said  terms  and  conditions  to  a  new  licensee,  which  license 
may  cover  any  project  or  projects  covered  by  the  original 
license,  and  shall  be  issued  on  the  condition  that  the  new 
licensee  shall,  before  taking  possession  of  such  project  or  pro- 
jects, pay  such  amount,  and  assume  such  contracts  as  the 
United  States  is  required  to  do,  in  the  manner  specified  in 
section  14  hereof :  Provided,  That  in  the  event  the  United 
States  does  not  exercise  the  right  to  take  over  or  does  not 
issue  a  license  to  a  new  licensee,  or  issue  a  new  license  to  the 
original  licensee,  upon  reasonable  terms,  then  the  commission 
shall  issue  from  year  to  year  an  annual  license  to  the  then 
licensee  under  the  terms  and  conditions  of  the  original  license 
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until  the  property  is  taken  over  or  a  new  license  is  issued  as 
aforesaid. 

Sec.  16.  That  when  in  the  opinion  of  the  President  of  the 
United  States,  evidenced  by  a  written  order  addressed  to  the 
holder  of  any  license  hereunder,  the  safety  of  the  United 
States  demands  it,  the  United  States  shall  have  the  right  to 
enter  upon  and  take  possession  of  any  project,  or  part  thereof, 
constructed,  maintained,  or  operated  under  said  license,  for 
the  purpose  of  manufacturing  nitrates,  explosives,  or  munitions 
of  war,  or  for  any  other  purpose  involving  the  safety  of  the 
United  States,  to  retain  possession,  management,  and  control 
thereof  for  such  length  of  time  as  may  appear  to  the  President 
to  be  necessary  to  accomplish  said  purposes,  and  then  to  restore 
possession  and  control  to  the  party  or  parties  entitled  thereto; 
and  in  the  event  that  the  United  States  shall  exercise  such  right 
it  shall  pay  to  the  party  or  parties  entitled  thereto  just  and  fair 
compensation  for  the  use  of  said  property  as  may  be  fixed  by 
the  commission  upon  the  basis  of  a  reasonable  profit  in  time  of 
peace,  and  the  cost  of  restoring  said  property  to  as  good  con- 
dition as  existed  at  the  time  of  the  taking  over  thereof,  less 
the  reasonable  value  of  any  improvements  that  may  be  made 
thereto  by  the  United  States  and  which  are  valuable  and  ser- 
viceable to  the  licensee. 

Sec.  17.  That  all  proceeds  from  any  Indian  reservation 
shall  be  placed  to  the  credit  of  the  Indians  of  such  reservation. 
All  other  charges  arising  from  licenses  hereunder  shall  be  paid 
into  the  Treasury  of  the  United  States,  subject  to  the  following 
distribution :  Twelve  and  one-half  per  centum  thereof  is  hereby 
appropriated  to  be  paid  into  the  Treasury  of  the  United  States 
and  credited  to  "Miscellaneous  receipts" ;  50  per  centum  of 
the  charges  arising  from  licenses  hereunder  for  the  occupancy 
and  use  of  public  lands,  national  monuments,  national  forests, 
and  national  parks  shall  be  paid  into,  reserved,  and  appropriated 
as  a  part  of  the  reclamation  fund  created  by  the  Act  of  Con- 
gress known  as  the  Reclamation  Act,  approved  June  17,  1902; 
and  37j/2  per  centum  of  the  charges  arising  from  licenses  here- 
under for  the  occupancy  and  use  of  national  forests,  national 
parks,  public  lands,  and  national  monuments,  from  develop- 
ment within  the  boundaries  of  any  State  shall  be  paid  by  the 
Secretary  of  the  Treasury  to  such  State ;  and  50  per  centum 
of  the  charges  arising  from  all  other  licenses  hereunder  is 
hereby  reserved  and  appropriated  as  a  special  fund  in  the 
Treasury  to  be  expended  under  the  direction  of  the  Secretary 
of  War  in  the  maintenance  and  operation  of  dams  and  other 
navigation  structures  owned  by  the  United  States  or  in  the 
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construction,  maintenance,  or  operation  of  headwater  or  other 
improvements  of  navigable  waters  of  the  United  States. 

Sec.  18.  That  the  operation  of  any  navigation  facilities 
which  may  be  constructed  as  a  part  of  or  in  connection  with 
any  dam  or  diversion  structure  built  under  the  provisions  of 
this  Act,  whether  at  the  expense  of  a  licensee  hereunder  or  of 
the  United  States,  shall  at  all  times  be  controlled  by  such 
reasonable  rules  and  regulations  in  the  interest  of  navigation, 
including  the  control  of  the  level  of  the  pool  caused  by  such 
dam  or  diversion  structure  as  may  be  made  from  time  to  time 
by  the  Secretary  of  War.  Such  rules  and  regulations  may 
include  the  maintenance  and  operation  by  such  licensee  at  its 
own  expense  of  such  lights  and  signals  as  may  be  directed  by 
the  Secretary  of  War,  and  such  fishways  as  may  be  prescribed 
by  the  Secretary  of  Commerce;  and  for  willful  failure  to 
cpmply  with  any  such  rule  or  regulation  such  licensee  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  provided  in  section  25  hereof. 

Sec.  19.  That  as  a  condition  of  the  license,  every  licensee 
hereunder  which  is  a  public-service  corporation,  or  a  person, 
association,  or  corporation  owning  or  operating  any  project  and 
developing,  transmitting,  or  distributing  power  for  sale  or  use 
in  public  service,  shall  abide  by  such  reasonable  regulation  of 
the  services  to  be  rendered  to  customers  or  consumers  of  power, 
and  of  rates  and  charges  of  payment  therefor,  as  may  from 
time  to  time  be  prescribed  by  any  duly  constituted  agency  of 
the  State  in  which  the  service  is  rendered  or  the  rate  charged. 
That  in  case  of  the  development,  transmission,  or  distribution, 
or  use  in  public  service  of  power  by  any  licensee  hereunder  or 
by  its  customer  engaged  in  public  service  within  a  State  which 
has  not  authorized  and  empowered  a  commission  or  other 
agency  or  agencies  within  said  State  to  regulate  and  control  the 
services  to  be  rendered  by  such  licensee  or  by  its  customer 
engaged  in  public  service,  or  the  rates  and  charges  of  payment 
therefor,  or  the  amount  or  character  of  securities  to  be  issued 
by  any  of  said  parties,  it  is  agreed  as  a  condition  of  such 
license  that  jurisdiction  is  hereby  conferred  upon  the  commis- 
sion, upon  complaint  of  any  person  aggrieved  or  upon  its  own 
initiative,  to  exercise  such  regulation  and  control  until  such 
time  as  the  State  shall  have  provided  a  commission  or  other 
authority  for  such  regulation  and  control :  Provided,  That  the 
jurisdiction  of  the  commission  shall  cease  and  determine  as  to 
each  specific  matter  of  regulation  and  control  prescribed  in  this 
section  as  soon  as  the  State  shall  have  provided  a  commission 
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or  other  authority  for  the  regulation  and  control  of  that  specific 
matter. 

Sec.  20,  That  when  said  power  or  any  part  thereof  shall 
enter  into  interstate  or  foreign  commerce  the  rates  charged 
and  the  service  rendered  by  any  such  licensee,  or  by  any  sub- 
sidiary corporation,  the  stock  of  which  is  owned  or  controlled 
directly  or  indirectly  by  such  licensee,  or  by  any  person,  cor- 
poration, or  association  purchasing  power  from  such  licensee 
for  sale  and  distribution  or  use  in  public  service  shall  be  rea- 
sonable, nondiscriminatory,  and  just  to  the  customer  and  all 
unreasonable  discriminatory  and  unjust  rates  or  services  are 
hereby  prohibited  and  declared  to  be  unlawful,  and  whenever 
any  of  the  States  directly  concerned  has  not  provided  a  com- 
mission or  other  authority  to  enforce  the  requirements  of  this 
section  within  such  State  or  to  regulate  and  control  the  amount 
and  character  of  securities  to  be  issued  by  any  of  such  parties 
or  such  States  are  unable  to  agree  through  their  properly  con- 
stituted authorities  on  the  services  to  be  rendered  or  on  the 
rates  or  charges  of  payment  therefor,  or  on  the  amount  or 
character  of  securities  to  be  issued  by  any  of  said  parties, 
jurisdiction  is  hereby  conferred  upon  the  commission,  upon 
complaint  of  any  person  aggrieved,  upon  the  request  of  any 
State  concerned,  or  upon  its  own  initiative  to  enforce  the 
provisions  of  this  section,  to  regulate  and  control  so  much  of 
the  services  rendered,  and  of  the  rates  and  charges  of  pay- 
ment therefor  as  constitute  interstate  or  foreign  commerce 
and  to  regulate  the  issuance  of  securities  by  the  parties  included 
within  this  section,  and  securities  issued  by  the  licensee  subject 
to  such  regulations  shall  be  allowed  only  for  the  bona  fide 
purpose  of  financing  and  conducting  the  business  of  such 
licensee. 

The  administration  of  the  provisions  of  this  section,  so  far 
as  applicable,  shall  be  according  to  the  procedure  and  practice 
in  fixing  and  regulating  the  rates,  charges,  and  practices  of 
railroad  companies  as  provided  in  the  Act  to  regulate  com- 
merce, approved  February  4,  1887,  as  amended,  and  that  the 
parties  subject  to  such  regulation  shall  have  the  same  rights  of 
hearing,  defense,  and  review  as  said  companies  in  such  cases. 

In  any  valuation  of  the  property  of  any  licensee  hereunder 
for  purposes  of  rate  making,  no  value  shall  be  claimed  by  the 
licensee  or  allowed  by  the  commission  for  any  project  or  pro- 
jects under  license  in  excess  of  the  value  or  values  prescribed 
in  section  14  hereof  for  the  purposes  of  purchase  by  the  United 
States,  but  there  shall  be  included  the  cost  to  such  licensee  of 
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the  construction  of  the  lock  or  locks  or  other  aids  of  navigation 
and  all  other  capital  expenditures  required  by  the  United  States, 
and  no  value  shall  be  claimed  or  allowed  for  the  rights  granted 
by  the  commission  or  by  this  Act. 

Sec.  21.  Tlvat  when  any  licensee  can  not  acquire  by  contract 
or  pledges  an  unimproved  dam  site  or  the  right  to  use  or  dam- 
age the  lands  or  property  of  others  necessary  to  the  construc- 
tion, maintenance,  or  operation  of  any  dam,  reso'voir,  diver- 
sion structure,  or  the  works  appurtenant  or  accessory  thereto, 
in  conjunction  with  an  improvement  which  in  the  judgment  of 
the  commission  is  desirable  and  justified  in  the  public  interest 
for  the  purpose  of  improving  or  developing  a  waterway  or 
waterways  for  the  use  or  benefit  of  interstate  or  foreign  com- 
merce, it  may  acquire  the  same  by  the  exercise  of  the  right  of 
eminent  domain  in  the  district  court  of  the  United  States  for 
the  district  in  which  such  land  or  other  property  may  be  located, 
or  in  the  State  courts.  The  practice  and  procedure  in  any 
action  or  proceeding  for  that  purpose  in  the  district  court  of 
the  United  States  shall  conform  as  nearly  as  may  be  with  the 
practice  and  procedure  in  similar  action  or  proceeding  in  the 
courts  of  the  State  where  the  property  is  situated :  Provided, 
That  United  States  district  courts  shall  only  have  jurisdiction 
of  cases  when  the  amount  claimed  by  the  owner  of  the  prop- 
erty to  be  condemned  exceeds  $3,000. 

Sec.  22.  That  whenever  the  public  interest  requires  or  jus- 
tifies the  execution  by  the  licensee  of  contracts  for  the  sale 
and  delivery  of  power  for  periods  extending  beyond  the  date 
of  termination  of  the  license,  such  contracts  may  be  entered 
into  upon  the  joint  approval  of  the  commission  and  of  the 
public-service  commission  or  other  similar  authority  in  the  State 
in  which  the  sale  or  delivery  of  power  is  made,  or  if  sold  or 
delivered  in  a  State  which  has  no  such  public-service  commis- 
sion, then  upon  the  approval  of  the  commission,  and  thereafter, 
in  the  event  of  failure  to  issue  a  new  license  to  the  original 
licensee  at  the  termination  of  the  license,  the  United  States 
or  the  new  licensees,  as  the  case  may  be,  shall  assume  and  fulfill 
all  such  contracts. 

Sec.  23.  That  the  provisions  of  this  Act  shall  not  be  con- 
strued as  afifecting  any  permit  or  valid  existing  right  of  way 
heretofore  granted,  or  as  confirming  or  otherwise  affecting  any 
claim,  or  as  affecting  any  authority  heretofore  given  pursuant 
to  law,  but  any  person,  association,  corporation.  State,  or 
mimicipality,  holding  or  possessing  such  permit,  right  of  way, 
or  authority  may  apply  for  a  license  hereunder,  and  upon  such 
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application  the  commission  may  issue  to  any  such  applicant  a 
license  in  accordance  with  the  provisions  of  this  Act,  and  in 
such  case  the  provisions  of  this  Act  shall  apply  to  such  appli- 
cant as  a  licensee  hereunder :  Provided,  That  when  application 
is  made  for  a  license  under  this  section  for  a  project  or  projects 
already  constructed,  the  fair  value  of  said  project  or  projects, 
determined  as  provided  in  this  section,  shall  for  the  purposes  of 
this  Act  and  of  said  license  be  deemed  to  be  the  amount  to  be 
allowed  as  the  net  investment  of  the  applicant  in  such  project 
or  projects  as  of  the  date  of  such  license,  or  as  of  the  date  of 
such  determination,  if  license  has  not  been  issued.  Such  fair 
value  may,  in  the  discretion  of  the  commission,  be  determined 
by  mutual  agreement  between  the  commission  and  the  appli- 
cant or,  in  case  they  can  not  agree,  jurisdiction  is  hereby  con- 
ferred upon  the  district  court  of  the  United  States  in  the  dis- 
trict within  which  such  project  or  projects  may  be  located, 
upon  the  application  of  either  party,  to  hear  and  determine 
the  amount  of  such  fair  value. 

That  any  person,  association,  corporation.  State,  or  munici- 
pality intending  to  construct  a  dam  or  other  project  works 
across,  along,  over,  or  in  any  stream  or  part  thereof,  other 
than  those  defined  herein  as  navigable  waters,  and  over  which 
Congress  lias  jurisdiction  under  its  authority  to  regulate  com- 
merce between  foreign  nations  and  among  the  several  States, 
may  in  their  discretion  file  declaration  of  such  intention  with 
the  commission,  whereupon  the  commission  shall  cause  immedi- 
ate investigation  of  such  proposed  construction  to  be  made, 
and  if  upon  investigation  it  shall  find  that  the  interests  of 
interstate  or  foreign  commerce  woidd  be  affected  by  such  pro- 
posed construction,  such  person,  association,  corporation,  State, 
or  municipality  shall  not  proceed  with  such  construction  until 
it  shall  have  applied  for  and  sliall  Jiave  received  a  license  under 
the  provisions  of  this  Act.  If  the  commission  shall  not  so  find, 
and  if  no  public  lands  or  reservations  are  affected,  permission 
is  hereby  granted  to  construct  such  dam  or  other  project  works 
in  such  stream  upon  compliance  with  State  laws. 

Sec.  24.  That  any  lands  of  the  United  States  included  in 
any  proposed  project  under  the  provisions  of  this  Act  shall 
from  the  date  of  filing  of  application  therefor  be  reserved  from 
entry,  location,  or  other  disposal  under  the  laws  of  the  United 
States  until  otherwise  directed  by  the  commission  or  by  Con- 
gress. Notice  that  such  application  has  been  made,  together 
with  the  date  of  filing  thereof  and  a  description  of  the  lands 
of  the  United   States  afifected  thereby,  shall  be  filed   in  the 
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local  land  office  for  the  district  in  which  such  lands  are  located. 
Whenever  the  commission  shall  determine  that  the  value  of 
any  lands  of  the  United  States  so  applied  for,  or  heretofore  or 
hereafter  reserved  or  classified  as  pov^^er  sites,  will  not  be 
injured  or  destroyed  for  the  purposes  of  power  development 
by  location,  entry,  or  selection  under  the  public-land  laws,  the 
Secretary  of  the  Interior,  upon  notice  of  such  determination, 
shall  declare  such  lands  open  to  location,  entry,  or  selection, 
subject  to  and  with  a  reservation  of  the  right  of  the  United 
States  or  its  permittees  or  licensees  to  enter  upon,  occupy,  and 
use  any  part  or  all  of  said  lands  necessary,  in  the  judgment  of 
the  commission,  for  the  purposes  of  this  Act,  which  right  shall 
be  expressly  reserved  in  every  patent  issued  for  such  lands; 
and  no  claim  or  right  to  compensation  shall  accrue  from  the 
occupation  or  use  of  any  of  said  lands  for  said  purposes.  The 
United  States  or  any  licensee  for  any  such  lands  hereunder  may 
enter  thereupon  for  the  purposes  of  this  Act,  upon  payment 
of  any  damages  to  crops,  buildings,  or  other  improvements 
caused  thereby  to  the  owner  thereof,  or  upon  giving  a  good 
and  sufficient  bond  to  the  United  States  for  the  use  and  benefit 
of  the  owner  to  secure  the  payment  of  such  damages  as  may 
be  determined  and  fixed  in  an  action  brought  upon  the  bond  in 
a  court  of  competent  jurisdiction,  said  bond  to  be  in  the  form 
prescribed  by  the  commission :  Provided,  That  locations,  entries, 
selections,  or  filings  heretofore  made  for  lands  reserved  as 
water-power  sites  or  in  connection  with  water-power  develop- 
ment or  electrical  transmission  may  proceed  to  approval  or 
patent  under  and  subject  to  the  limitations  and  conditions  in 
this  section  contained. 

Sec.  25.  That  any  licensee,  or  any  person,  who  shall  will- 
fully fail  or  who  shall  refuse  to  comply  with  any  of  the  pro- 
visions of  this  Act,  or  with  any  of  the  conditions  made  a  part 
of  any  license  issued  hereunder,  or  with  any  subpoena  of  the 
commission,  or  with  any  regulation  or  lawful  order  of  the 
commission,  or  of  the  Secretary  of  War,  or  of  the  Secretary 
of  Commerce  as  to  fishways,  issued  or  made  in  accordance  with 
the  provisions  of  this  Act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall,  in  the  discretion  of 
the  court,  be  punished  by  a  fine  of  not  exceeding  $1,000,  in 
addition  to  other  penalties  herein  prescribed  or  provided  by 
law;  and  every  month  any  such  licensee  or  any  such  person 
shall  remain  in  default  after  written  notice  from  the  commis- 
sion, or  from  the  Secretary  of  War,  or  from  the  Secretary 
of  Commerce,  shall  be  deemed  a  new  and  separate  ofifense 
punishable  as  aforesaid. 
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Sec.  26.  That  the  Attorney  General  may,  on  request  of  the 
commission  or  of  the  Secretary  of  War,  institute  proceedings 
in  equity  in  the  district  court  of  the  United  States  in  the  dis- 
trict in  which  any  project  or  part  thereof  is  situated  for  the 
purpose  of  revoking  for  violation  of  its  terms  any  permit  or 
license  issued  hereunder,  or  for  the  purpose  of  remedying  or 
correcting  by  injunction,  mandamus,  or  other  process  any  act 
of  commission  or  omission  in  violation  of  the  provisions  of  this 
Act  or  of  any  lawful  regulation  or  order  promulgated  here- 
under. The  district  courts  shall  have  jurisdiction  over  all  of 
the  above-mentioned  proceedings  and  shall  have  power  to  issue 
and  execute  all  necessary  process  and  to  make  and  enforce  all 
writs,  orders,  and  decrees  to  compel  compliance  with  the  lawful 
orders  and  regulations  of  the  commission  and  of  the  Secretary 
of  War,  and  to  compel  the  performance  of  any  condition  im- 
posed under  the  provisions  of  this  Act.  In  the  event  a  de- 
cree revoking  a  license  is  entered,  the  court  is  empowered  to 
sell  the  whole  or  any  part  of  the  project  or  projects  under 
license,  to  wind  up  the  business  of  such  licensee  conducted  in 
connection  with  such  project  or  projects,  to  distribute  the 
proceeds  to  the  parties  entitled  to  the  same,  and  to  make  and 
enforce  such  further  orders  and  decrees  as  equity  and  justice 
may  require.  At  such  sale  or  sales  the  vendee  shall  take  the 
rights  and  privileges  belonging  to  the  licensee  and  shall  perform 
the  duties  of  such  licensee  and  assume  all  outstanding  obli- 
gations and  liabilities  of  the  licensee  which  the  court  may  deem 
equitable  in  the  premises ;  and  at  such  sale  or  sales  the  United 
States  may  become  a  purchaser,  but  it  shall  not  be  required  to 
pay  a  greater  amount  than  it  would  be  required  to  pay  under 
the  provisions  of  section  14  hereof  at  the  termination  of  the 
license. 

Sec.  27.  That  nothing  herein  contained  shall  be  construed  as 
affecting  or  intending  to  affect  or  in  any  way  to  interfere  with 
the  laws  of  the  respective  States  relating  to  the  control,  appro- 
priation, use,  or  distribution  of  water  used  in  irrigation  or  for 
municipal  or  other  uses,  or  any  vested  right  acquired  therein. 

Sec.  28.  That  the  right  to  alter,  amend,  or  repeal  this  Act 
is  hereby  expressly  reserved ;  but  no  such  alteration,  amend- 
ment, or  repeal  shall  affect  any  license  theretofore  issued  under 
the  provisions  of  this  Act,  or  the  rights  of  any  licensee  there- 
under. 

Sec.  29.  That  all  Acts  or  parts  of  Acts  inconsistent  with 
this  Act  are  hereby  repealed :  Provided,  That  nothing  herein 
contained  shall  be  held  or  construed  to  modify  or  repeal  any  of 
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the  provisions  of  the  Act  of  Congress  approved  December  19, 
1913,  granting  certain  rights  of  way  to  the  city  and  county  of 
San  Francisco,  in  the  State  of  California:  Provided  further. 
That  section  18  of  an  Act  making  appropriations  for  the  con- 
struction, repair,  and  preservation  of  certain  public  works  on 
rivers  and  harbors,  and  for  other  purposes,  approved  August 
8,  1917,  is  hereby  repealed. 

Sec.  30.  That  the  short  title  of  this  Act  shall  be  "The 
Federal  Water  Power  Act". 

Approved,  June  10,  1920. 

[Public — No.  369 — 66th   Congress.] 

[S.  4554.] 

An  Act  To  amend  an  Act  entitled  "An  Act  to  create  a  Federal  Power 
Commission ;  to  provide  for  the  improvement  of  navigation ;  the  develop- 
ment of  water  power ;  the  use  of  the  public  lands  in  relation  thereto ; 
and  to  repeal  section  18  of  the  River  and  Harbor  Appropriation  Act, 
approved  August  8,  1917,  and  for  other  purposes,"  approved  June  10, 
1920. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled.  That 
hereafter  no  permit,  license,  lease,  or  authorisation  for  dams, 
conduits,  reservoirs,  power  houses,  transmission  lines,  or  other 
works  for  storage  or  carriage  of  water,  or  for  the  develop- 
ment, transmission,  or  utilisation  of  power,  xvithin  the  limits 
as  now  constituted  of  any  national  park  or  national  monu- 
ment shall  be  granted  or  made  without  specific  authority  of 
Congress,  and  so  much  of  the  Act  of  Congress  approved  June 
10,  1920,  entitled  "An  Act  to  create  a  Federal  Power  Commis- 
sion ;  to  provide  for  the  improvement  of  navigation ;  the  devel- 
opment of  water  power ;  the  use  of  the  public  lands  in  relation 
thereto ;  and  to  repeal  section  18  of  the  River  and  Harbor 
Appropriation  Act,  approved  August  8,  1917,  and  for  other 
purposes,"  approved  June  10,  1920,  as  authorizes  licensing 
such  uses  of  existing  national  parks  and  national  monuments 
by  the  Federal  Power  Commission  is  hereby  repealed. 

Approved,  March  3,  1921. 
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[Public — No,  412 — 71st  Congress.] 
[S.  3619] 
An  Act  To  reorganize  the  Federal  Power  Commission, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
sections  1  and  2  of  the  Federal  Water  Power  Act  are  amended 
to  read  as  follows : 

"That  a  commission  is  hereby  created  and  established,  to  be 
known  as  the  Federal  Power  Commission  (hereinafter  referred 
to  as  the  'commission')  which  shall  be  composed  of  five  com- 
missioners who  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  one  of  whom  shall 
be  designated  by  the  President  as  chairman,  and  shall  be  the 
principal  executive  officer  of  the  commission :  Provided,  That 
after  the  expiration  of  the  original  term  of  the  commissioner 
so  designated  as  chairman  by  the  President,  chairmen  shall  be 
elected  by  the  commission  itself,  each  chairman  when  so  elected 
to  act  as  such  until  the  expiration  of  his  term  of  office, 

"The  commissioners  first  appointed  under  this  section,  as 
amended,  shall  continue  in  office  for  terms  of  one,  two,  three, 
four,  and  five  years,  respectively,  from  the  date  this  section 
as  amended,  takes  effect,  the  term  of  each  to  be  designated  by 
the  President  at  the  time  of  nomination.  Their  successors  shall 
be  appointed  each  for  a  term  of  five  years  from  the  date  of 
the  expiration  of  the  term  for  which  his  predecessor  was 
appointed,  except  that  any  person  appointed  to  fill  a  vacancy 
occurring  prior  to  the  expiration  of  the  term  for  which  his 
predecessor  was  appointed  shall  be  appointed  only  for  the  un- 
expired term  of  such  predecessor.  Not  more  than  three  of 
the  commissioners  shall  be  appointed  from  the  same  political 
party.  No  person  in  the  employ  of  or  holding  any  official 
relation  to  any  licensee  or  to  any  person,  firm,  association,  or 
corporation  engaged  in  the  generation,  transmission,  distribu- 
tion, or  sale  of  power,  or  owning  stock  of  bonds  thereof,  or 
who  is  in  any  manner  pecuniarily  interested  therein,  shall  enter 
upon  the  duties  of  or  hold  the  office  of  commissioner.  Said 
commissioners  shall  not  engage  in  any  other  business,  vocation, 
or  employment.  No  vacancy  in  the  commission  shall  impair 
the  right  of  the  remaining  commissioners  to  exercise  all  the 
powers  of  the  commission.  Three  members  of  the  commission 
shall  constitute  a  quorum  for  the  transaction  of  business,  and 
the  commission  shall  have  an  official  seal  of  which  judicial 
notice  shall   be  taken.     The  commission  shall  annually   elect 
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a  vice  chairman  to  act  in  case  of  the  absence  or  disability  of 
the  chairman  or  in  case  of  a  vacancy  in  the  ofifice  of  chairman. 

"Each  commissioner  shall  receive  an  annual  salary  of  $10,000, 
together  with  necessary  traveling  and  subsistence  expenses,  or 
per  diem  allowance  in  lieu  thereof,  within  the  limitations  pre- 
scribed by  law,  while  away  from  the  seat  of  government  upon 
official  business. 

"The  principal  office  of  the  commission  shall  be  in  the  Dis- 
trict of  Columbia,  where  its  general  sessions  shall  be  held ;  but 
whenever  the  convenience  of  the  public  or  of  the  parties  may 
be  promoted  or  delay  or  expense  prevented  thereby,  the  com- 
mission may  hold  special  sessions  in  any  part  of  the  United 
States. 

"Sec.  2.  The  commission  shall  have  authority  to  appoint, 
prescribe  the  duties,  and  fix  the  salaries  of,  a  secretary,  a  chief 
engineer,  a  general  counsel,  a  solicitor,  and  a  chief  accountant; 
and  may,  subject  to  the  civil  service  laws,  appoint  such  other 
officers  and  employees  as  are  necessary  in  the  execution  of  its 
functions  and  fix  their  salaries  in  accordance  with  the  Classi- 
fication Act  of  1923,  as  amended.  The  commission  may  re- 
quest the  President  to  detail  an  officer  or  officers  from  the 
Corps  of  Engineers,  or  other  branches  of  the  United  States 
Army,  to  serve  the  commission  as  engineer  officer  or  officers, 
or  in  any  other  capacity,  in  field  work  outside  the  seat  of  gov- 
ernment, their  duties  to  be  prescribed  by  the  commission ;  and 
such  detail  is  hereby  authorized.  The  President  may  also,  at 
the  request  of  the  commission,  detail,  assign,  or  transfer  to  the 
commission  engineers  in  or  under  the  Departments  of  the 
Interior  or  Agriculture  for  field  work  outside  the  seat  of 
government  under  the  direction  of  the  commission. 

"The  commission  may  make  such  expenditures  (including 
expenditures  for  rent  and  personal  services  at  the  seat  of 
government  and  elsewhere,  for  law  books,  periodicals,  and 
books  of  reference,  and  for  printing  and  binding)  as  are  neces- 
sary to  execute  its  functions.  Expenditures  by  the  commission 
shall  be  allowed  and  paid  upon  the  presentation  of  itemized 
vouchers  therefor,  approved  by  the  chairman  of  the  commission 
or  by  such  other  member  or  officer  as  may  be  authorized  by 
the  commission  for  that  purpose." 

Sec.  2.  Subsection  (c)  of  section  4  of  the  Federal  Water 
Power  Act  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  sentence :  "Such  report  shall  contain  the  names  and 
show  the  compensation  of  the  persons  employed  by  the  com- 
mission." 
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Sec.  3.  Notwithstanding  the  provisions  of  section  1  of  this 
Act  the  Federal  Power  Commission  as  constituted  upon  the 
date  of  the  approval  of  this  Act  shall  continue  to  function  until 
the  date  of  the  reorganization  of  the  commission  pursuant  to 
the  provisions  of  such  section.  The  commission  shall  be  deemed 
to  be  reorganized  upon  such  date  as  three  of  the  commissioners 
appointed  as  provided  in  such  section  1  have  taken  office,  and 
no  such  commissioner  shall  be  paid  salary  for  any  period  prior 
to  such  date. 

Sec.  4.  This  Act  shall  be  held  to  reorganize  the  Federal 
Power  Commission  created  by  the  Federal  Water  Power  Act, 
and  said  Federal  Water  Power  Act  shall  remain  in  full  force 
and  effect,  as  herein  amended,  and  no  regulations,  actions,  in- 
vestigations, or  other  proceedings  under  the  Federal  Water 
Power  Act  existing  or  pending  at  the  time  of  the  approval  of 
this  Act  shall  abate  or  otherwise  be  affected  by  reasons  of  the 
provisions  of  this  Act. 

Approved,  June  23,  1930. 

As  emphasizing  the  dangers  and  difficulties,  confronting  not 
only  Virginia,  but  all  the  States  of  the  Union,  by  reason  of  this 
assumption  of  jurisdiction  by  Congress  over  practically  all  the 
streams  of  the  States,  with  the  purposes  of  ultimate  Federal 
ownership,  we  subjoin  the  following  official  letter  from  the 
Chairman  of  the  Virginia  State  Conservation  and  Development 
Commission,  the  opinions  of  the  United  States  Attorney  Gen- 
eral of  dates  May  1,;  1930,  and  September  22,  1930,  a  letter 
of  October  28,  1930,  from  the  Governor  of  Arkansas,  and 
the  reply  thereto  of  The  Secretary  of  the  Interior,  acting  Chair- 
man of  the  Federal  Power  Commission. 

From  Hon.  Wm.  E.  Carson,  Chairman  of  the  Virginia  State 
Conservation  and  Development  Commission,  to  Hon.  Ray  Ly- 
man Wilbur,  Secretary  of  the  Interior. 
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"Riverton,  Virginia,    May  29,  1930. 
The  Honorable  Ray  Lyman  Wilbur, 
The  Secretary  of  the  Interior, 
Washington,  D.  C. 

Dear  Sir : 

In  behalf  of  the  Virginia  State  Conservation  and  De- 
velopment Commission  and  as  its  Chairman,  I  am  taking 
the  liberty  of  addressing  you  upon  a  subject,  which  I 
believe  is  one  appropriate  for  co-operation  between  your 
Commission  and  the  State  of  Virginia.  I  refer  to  the 
matter  of  jurisdiction  of  the  Federal  Government,  in  the 
cases  of  water  power  projects  located  upon  streams  which 
are  not  navigable,  and  which  do  not  involve  lands,  or 
structures,  of  which  the  United  States  is  owner  or  trustee. 

Under  the  Water  Power  Law  of  Virginia,  as  enacted 
in  1928,  it  has  been  declared  to  be  the  policy  of  this  State 
'to  control  the  waters  of  the  State  and  to  encourage  the 
utilization  of  the  water  resources  in  this  State  to  the 
greatest  practicable  extent.'  This  matter  of  facilitating 
the  development  of  our  water  power  is  now  all  the  more 
important,  in  view  of  the  existing  unemployment  situation, 
and  of  other  economic  factors.  Our  Commission  believes 
that  any  hindrance  to  the  development  of  these  resources  is 
highly  prejudicial  not  only  to  this  State  but  to  the  Nation. 

It  is  my  understanding  that,  within  Virginia,  there  are 
a  number  of  water  power  projects,  with  reference  to  which 
your  Commission  has  taken,  or  is  contemplating,  action, 
and  which  have  the  characteristics,  above  indicated.  Also 
it  appears  that  the  development  of  water  power  in  Vir- 
ginia has  been  delayed,  by  reason  of  the  attitude  of  your 
Commission.  I  am  writing  this  letter  in  the  hope  of  ob- 
taining your  effective  co-operation,  to  avoid  conflict  of 
jurisdiction  and  to  permit  these  projects  to  proceed  upon 
a  basis,  consistent  with  the  true  relations  between  the 
Federal  Government  and  the  respective  States. 

A  specific  instance  of  a  development,  which  falls  within 
the  above  category  and  the  construction  of  which  I  am 
informed  has  been  held  up,  solely  by  lack  of  appropriate 
action  by  your  Commission,  is  that  of  the  so-called  New 
River  Development  No.  6,  of  Appalachian  Electric  Power 
Co.,  located  in  Pulaski  County,  Virginia.  That  project 
came  before  your  Commission  in  1926,  through  a  decla- 
ration of  intention  by  New  River  Development  Co.,  a 
Virginia  Corporation  and  predecessor  of  Appalachian 
Electric  Power  Co. 
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While  that  declaration  of  intention  was  pending  before 
your  Commission,  the  Commonwealth  of  Virginia,  through 
•both  its  Attorney  General  and  its  State  Corporation  Com- 
mission, made  formal  protest  to  your  Commission  against 
the  assumption  of  Federal  jurisdiction.  Those  protests 
were  accompanied  by  a  brief,  setting  forth  the  position  of 
the  Commonwealth.  Since  that  time  Virginia  has,  in 
1928,  enacted  further  and  more  comprehensive  legislation, 
regulating  the  development  of  its  water  power  resources. 
We  ask  that  such  development,  on  our  non-navigable 
streams,  be  allowed  to  proceed  promptly,  unhampered  by 
Federal  jurisdiction. 

It  is  our  understanding  that,  by  reason  of  the  fact  that, 
in  1927,  your  Commission  made  a  finding  and  took  juris- 
diction over  this  project,  the  above  mentioned  power  com- 
pany found  itself  in  the  position  of  being  prohibited,  by 
the  terms  of  the  Federal  Water  Power  Act,  from  proceed- 
ing with  the  construction  of  the  project,  without  obtaining 
from  your  Commission  a  license,  the  imposition  of  which, 
it  is  claimed,  cannot  lawfully  be  sustained  with  respect 
to  this  type  of  project.  It,  therefore,  seems  clear  that  the 
circumstances  demand  some  affirmative  action  by  your 
Commission,  in  keeping  with  the  fundamental  powers  and 
duties  of  the  Federal  Government,  and  which  will  allow 
this  important  water  power  project  to  be  completed. 

It  is  further  our  understanding  that,  under  date  of 
February  4,  1930,  Appalachian  Electric  Power  Co.  ad- 
dressed to  your  Commission  a  request  for  reconsideration 
of  the  finding  heretofore  made,  that  the  project  will  afifect 
the  interests  of  interstate  commerce  and  that  such  request 
was  accompanied  by  suggestions  as  to  various  possible  so- 
lutions of  the  matter. 

This  entire  subject  had  for  the  past  few  years  been 
in  a  status  unsatisfactory  to  the  State  of  Virginia,  and 
we  are  unable  to  find  justification  for  further  delay  on 
the  part  of  your  Commission  in  taking  appropriate  action 
upon  that  request  of  February  4,  1930. 

May  I  ask  that  your  Commission   face  squarely  this 
troublesome  and  important  question,  in  the  light  of  the 
fundamental  law  of  the  land,  expedite  its  consideration 
of  this  case  and  take  appropriate  action. 
Yours  very  truly, 

Wm.  E.  Carson^  Chairman, 
State  Commission  on  Conservation 
WEC:D  and  Development." 
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Opinion  of  Hon.  William  D,  Mitchell,  Attorney  General  of 
the  United  States : 

"DEPARTMENT  OF  JUSTICE 

Washington 

September  22,  1930. 
Sir: 

In  response  to  your  letter  of  July  31,  1930,  requesting 
my  opinion  on  certain  questions,  regarding  the  issuance 
of  a  license,  under  Section  23  of  the  Federal  Water  Power 
Act  (41  Stat.  1075;  16  U.  S.  C,  c.  12,  Sec.  817),  con- 
tained in  a  letter  addressed  to  me  by  Hon.  Patrick  J. 
Hurley,  Secretary  of  War,  as  Acting  Chairman  of  the 
Federal  Power  Commission,  under  date  of  July  21,  1930, 
I  have  the  honor  to  advise  you  as  follows : 

The  questions  submitted  arise  in  connection  with  the 
application  of  the  Appalachian  Electric  Power  Company 
for  a  license,  for  a  projected  water  power  development  on 
New  River,  a  non-navigtable  stream.  The  Power  Com- 
pany has  requested  the  Commission  to  issue  a  license,  con- 
taining only  such  conditions  as  the  Commission  shall  deem 
reasonable  and  appropriate,  for  the  protection  of  navi- 
gation on  the  Kanawha  River,  a  navigable  stream  to  which 
the  New  River  is  tributary,  and  has  declined  to  accept  a 
license  tendered  by  the  Commission,  containing  all  of  the 
conditions,  provisions  and  requirements  specified  in  the 
Federal  Water  Power  Act  of  June  10,  1920,  41  Stat.  1063, 
c.  285.  This  request  and  declination  of  the  Appalachian 
Electric  Power  Company  are  contained  in  its  letter  of 
March  1,  1928,  directed  to  the  members  of  the  Commis- 
sion and  published  in  the  Eighth  Annual  Report  of  the 
Federal  Power  Commission,  at  pages  143  to  147. 

The  questions  submitted  are  as  follows : 

1 .  The  applicant  having  agreed  to  accept  the  con- 
ditions relating  to  the  release  of  water  from  the 
project,  may  the  Commission  deny  a  license  and 
thereby  deny  to  the  applicant  the  use  of  his  prop- 
erty, until  he  accepts  the  application  to  his  project 
on  a  non-navigable  stream  of  all  the  provisions  of 
the  Act? 

2.  Is  the  Commission  authorized  or  required,  by 
Section  23,   or  any  other   section,   of  the   Federal 
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Water  Power  Act,  to  write  into  the  license  for  this 
project  on  private  property  and  on  a  non-navigable 
tributary  of  a  navigable  waterway,  any  provisions 
other  than  those  necessary  to  insure  such  release  of 
water  therefrom,  as  will  maintain  unimpaired  the 
navigable  capacity  of  the  navigable  waterway  below, 
viz.,  the  Kanawha  River,  or,  otherwise  stated,  may 
all  conditions  imposed  on  licenses  (sic)  on  navigable 
streams,  including  the  recapture  clause,  be  inferred 
(sic)  under  the  facts  in  this  case? 

The  facts  of  the  case,  as  recited  in  the  Commission's 
letter  of  July  21,  1930,  are  as  follows : 

The  Kanawha  River  is  a  navigable  stream,  entirely  with- 
the  State  of  West  Virginia.  It  is  formed  by  the  junction 
of  the  New  and  the  Gauley  Rivers,  a  short  distance  above 
Kanawha  Falls,  flows  thence  about  97  miles  in  a  generally 
northwesterly  direction,  and  empties  into  the  Ohio  River 
at  Pbint  Pleasant,  West  Virginia.  It  is  navigable  for 
90  miles  above  its  mouth,  a  6-foot  navigable  depth  being 
maintained  by  means  of  eight  locks  with  movable  dams 
and  two  locks  with  fixed  dams.  New  River,  upon  which 
the  proposed  development  of  the  Appalachian  Electric 
Power  Company  is  located,  is  neither  navigated  nor  navi- 
gable in  fact.  On  June  26,  1925,  the  New  River  De- 
velopment Company  submitted  to  the  Federal  Power  Com- 
mission a  declaration  of  intention,  covering  the  project  in 
question,  to  be  located  near  Radford,  in  Pulaski  County, 
Virginia,  about  155  miles  above  the  head  of  navigation  on 
the  Kanawha  River.  The  United  States  owns  no  lands,  or 
other  property,  in  the  vicinity  of  the  project.  None  of  the 
proposed  works  is  in  navigable  waters  and  none  can  in 
itself  offer  physical  obstruction  to  navigation.  Only  by 
the  operation  of  the  works  in  impounding  and  releasing 
water,  and  thus  creating  an  uneven  stream  flow,  can  any 
effect  upon  the  navigability  of  Kanawha  River  be  pro- 
duced. Under  the  date  of  September  2,  1926,  Appa- 
lachian Electric  Power  Company,  as  successor  in  interest 
to  New  River  Development  Company,  submitted  its  ap- 
plication for  license  under  Section  23,  of  the  Federal 
Water  Power  Act.  The  Commission  thereafter,  on  June 
1,  1927,  made  the  following  decision  with  respect  to  this 
application : 
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The  Commission,  having  caused  investigation  of 
such  proposed  construction  to  be  made,  and  it  ap- 
pearing from  such  investigation  and  from  reports 
submitted  thereon  that  said  project,  unless  operated 
in  the  interests  of  interstate  or  foreign  commerce 
in  accordance  with  the  requirements  of  said  Act, 
would  have  an  adverse  effect  on  such  interests,  but 
if  operated  in  accordance  with  such  requirements, 
would  materially  benefit  such  commerce,  thereupon 
found  that  said  River,  and  the  part  thereof  involved 
in  said  declaration,  is  not  'Navigable  waters',  within 
the  definition  thereof  in  said  act,  but  that  the  in- 
terests of  interstate  or  foreign  commerce  would  be 
affected  by  such  proposed  construction.  (Seventh 
Annual  Report  of  the  Federal  Power  Commission, 
1927,  pp.  113-114). 

In  my  opinion  of  July  1,  1930,  with  reference  to  an 
application  for  license  for  a  power  project  on  the  Cum- 
berland River  in  Kentucky,  I  had  occasion  to  advise  you 
in  regard  to  the  application  of  Section  23,  of  the  Federal 
Water  Power  Act,  to  a  project  for  the  development  of 
water  power  on  the  upper  non-navigable  part  of  a  stream, 
which  in  its  lower  reaches  was  a  highway  of  interstate 
commerce,  and  concluded  that  the  Commission  had  juris- 
diction, in  that  case,  to  entertain  the  application  of  the 
Cumberland  Hydro-electric  Power  Company,  for  a  license 
to  carry  on  its  project  on  the  Cumberland  River.  Sim*- 
ilarly,  in  this  casej  I  am  constrained  to  conclude  that,  in 
view  of  the  findings  of  the  Commission,  above  quoted,  the 
Commission  has  power  to  entertain  the  application  of  the 
Appalachian  Electric  Power  Company,  and  to  issue  a 
license  for  this  project,  under  the  provisions  of  Section  23, 
of  the  Act.  The  Commission  having  found  that  the  in- 
terests of  interstate  and  foreign  commerce  would  be  af- 
fected by  the  proposed  construction,  the  Appalachian 
Electric  Power  Company  is  prohibited  by  the  terms  of 
Section  23,  of  the  Federal  Water  Power  Act,  from  pro- 
ceeding with  the  construction  of  its  project  'until  it  shall 
have  applied  for  and  shall  have  received  a  license  under 
the  provision  of  this  Act.' 

Section  10,  of  the  Act,  provides  that  all  licenses  issued 
under  the  Act,  except  minor  part  licenses  authorized  under 
paragraph  (i)  of  Section  10,  shall  be  on  certain  specified 
conditions,  and  such  other  conditions  not  inconsistent  with 
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the  provisions  of  the  Act,  as  the  Commission  may  require. 
Many  of  the  conditions,  specified  in  Section  10,  appear  to 
have  no  efifect  in  preventing  impairment  of,  or  in  develop- 
ing, the  navigable  capacity  of  the  Kanawha  River,  which 
can  only  be  affected  by  the  manner  in  which  the  flow  of 
the  stream  is  controlled,  in  connection  with  the  operation 
of  the  projected  water  power.  It  is  to  such  conditions 
that  the  applicant  for  a  license  objects.  The  only  author- 
ity granted  to  the  Commission  to  dispense  with  these  con- 
ditions, specified  in  Section  10,  is  found  in  subdivision  (i) 
of  Section  10,  which  reads 

(i)  In  issuing  licenses  for  a  minor  part  only  of  a 
complete  project,  or  for  a  complete  project  of  not 
more  than  one  hundred  horsepower  capacity,  the 
Commission  may  in  its  discretion  waive  such  con- 
ditions, provisions,  and  requirements  of  this  Act, 
except  the  license  period  of  fifty  years,  as  it  may 
deem  to  be  to  the  public  interest  to  waive  under  the 
circumstances : 

Provided,  That  the  provisions  hereof  shall  not 
apply  to  lands  within  Indian  Reservations. 

The  question  is  therefore  presented,  whether  the  Com- 
mission may  in  this  case  issue  a  minor  part  license  with 
such  conditions,  as  it  shall  deem  necessary  in  the  public 
interests. 

The  legislative  history  of  this  provision  throws  but 
little  light  upon  its  precise  meaning.  The  genesis  of  the 
clause  is  found  in  a  Conference  Committee  Report  on  a 
Bill,  pending  in  the  65th  Congress,  which  failed  of  pas- 
sage. (House  Report  No.  1147,  65th  Congress,  3rd  Ses- 
sion; Congressional  Record,  Vol.  57,  p.  4635).  This  re- 
port shows  that  the  Conference  Committee  added  to  Sec- 
tion 10,  paragraph  (h),  which  reads  as  follows: 

(h)  That  combinations,  agreements,  arrange- 
ments, or  understandings,  express  or  implied,  to 
limit  the  output  of  electrical  energy,  to  restrain 
trade,  or  to  fix,  maintain,  or  increase  prices  for 
electrical  energy  or  service  are  hereby  prohibited. 
In  issuing  licenses  for  a  part  only  of  a  complete 
project,  where  the  land  of  the  United  States  re- 
quired is  to  be  used  only  for  transmission  lines, 
water  conduits,  or  for  storage  reservoirs,  or  for  a 
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complete  project  of  not  more  than  fifty  horsepower 
capacity,  the  commission  may  in  its  discretion  waive 
such  conditions,  provisions,  and  requirements  of  this 
act  as  it  may  deem  equitable  in  the  circumstances. 

The  only  comment  upon  this  amendment,'  found  in  the 
Report,  is  a  statement  by  the  managers  on  the  part  of 
the  House:  *It  is  thought  by  your  conferees  that  such 
discretion  should  be  vested  in  the  commission,' 

During  the  First  Session  of  the  66th  Congress,  H.  R. 
3184  was  introduced,  containing  Section  10  (h),  as  above 
quoted,  from  the  Bill  which  failed  of  passage  in  the 
previous  Congress.  Thereafter,  the  Committee  on  Com- 
merce of  the  Senate  proposed  an  amendment  to  the  Bill, 
by  deleting  the  second  sentence  of  paragraph  (h),  above 
quoted,  and  adding  paragraph  (i)  in  the  following  fonn: 

(i)  In  issuing  licenses  for  a  minor  part  only  of 
a  complete  project,  or  for  a  complete  project  of  not 
more  than  two  hundred  horsepower  capacity,  the 
commission  may  in  its  discretion  waive  such  con- 
ditions, provisions,  and  requirements  of  this  act, 
except  the  license  period  of  fifty  years,  as  it  may 
deem  to  be  to  the  public  interest  to  waive  under  the 
circumstances.  (66th  Congress,  1st  Session;  Senate 
Report  No.  180,  p.  15.) 

There  was  no  statement  in  this  Report,  regarding  the 
purpose  of  the  Committee  in  proposing  this  amendment. 

The  Bill  passed  the  Senate,  with  a  proviso  added  to  this 
clause,  reading:  'Provided,  That  the  provisions  hereof 
shall  not  apply  to  lands  within  Indian  Reservations',  and 
was  then  referred  to  a  Conference  Committee  of  both 
Houses.  In  Conference,  Section  10  (i)  was  amended 
to  read  in  its  present  form.  A  statement  by  the  man- 
agers on  the  part  of  the  House,  appearing  in  the  59th 
Congressional  Record,  Part  6,  p.  6384,  with  reference  to 
this  clause,  reads  as  follows : 

On  amendments  No.  42  and  43 :  These  amend- 
ments strike  from  the  House  bill  the  provision 
authorizing  the  commission  in  its  discretion  to  waive 
certain  conditions,  provisions,  and  requirements  of 
the  act  in  issuing  licenses  for  a  part  only  of  a  com- 
plete project,  where  the  land  of  the  United  States 
required  is  to  be  used  only  for  transmission  lines, 
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water  conduits,  or  for  storage  reservoirs,  or  for  a 
complete  project  of  not  more  than  50-horsepower 
capacity.  In  lieu  of  the  House  provisions  the  Senate 
excepted  from  such  waiver  the  license  period  of  50 
years  and  increased  the  horsepower  capacity  to  200 
horsepower. 

The  House  conferees  agreed  to  the  Senate  sub- 
stitute with  an  amendment,  reducing  the  horsepower 
capacity  to  100.  Under  the  House  provision  the 
commission  could  allow  perpetual  grants  without 
conditions  for  transmission  lines,  water  conduits, 
and  storage  reservoirs,  if  the  remainder  of  the 
project  was  on  private  land. 

The  Bill,  containing  Section  10  (i),  as  thus  agreed 
upon  by  the  Conference,'  passed  both  Houses  without  de- 
bate on  this  paragraph. 

The  intent,  to  broaden  the  application  of  the  clause  and 
thus  to  bring  within  the  discretion  of  the  Commission  the 
provisions  of  any  license  for  a  minor  part  of  a  complete 
project,  is  entirely  clear,  but  precisely  what  was  meant 
by  the  clause  (In  issuing  licenses  for  a  minor  part  only 
of  a  complete  project)  is  left  obscure,  and  this  clause 
requires  interpretation,  in  the  light  of  the  powers  which 
Congress  intended  to  exercise,  and  the  purpose  which  it 
intended  to  accomplish. 

Upon  the  facts,  stated  by  the  Commission  in  this  case, 
the  United  States  has  no  power  to  prevent  the  construction 
of  the  proposed  project  on  the  New  River,  unless  its  oper- 
ation will  tend  to  impair  the  navigability  of  the  Kanawha 
River,  by  changing  the  normal  and  regular  flow  of  the 
stream ;  and  the  only  interest,  which  the  United  States  has 
to  protect,  and  for  which  it  may  be  justified  in  issuing  a 
license,  is  a  very  minor  part  of  the  complete  project,  viz., 
the  manner  in  which  the  flow  of  the  stream  below  the 
dam  is  affected  by  the  operation  of  the  water  power.  I 
am  advised  by  a  representative  of  the  Commission  that, 
under  a  license  providing  merely  for  proper  control  of 
the  retention  and  release  of  water,  this  project  will  tend 
to  improve  the  navigability  of  the  Kanawha  River.  Un- 
der these  circumstances  every  purpose  within  the  power 
of  Congress  may  be  accomplished  by  the  issuance  of  a 
minor  part  license  under  paragraph  (i)  of  Section  10. 
Accordingly,  I  am  of  the  opinion  that  the  most  reason- 
able construction  of  this  statute  is  that  paragraph  (i), 
of  Section  10,  was  intended  to  have  application  in  such  a 
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case,  provided  the  interests  of  the  United  States  may  be 
fully  protected  by  the  issuance  of  a  license  to  control  the 
flow  of  the  stream,  and/or  to  use  physical  instrumentali- 
ties which  may  be  constructed  for  this  purpose,  the  con- 
ditions of  such  license  to  be  fixed  by  the  Commission  in 
its  discretion  under  Section  10  (i)  of  the  Act. 

This  interpretation  appears  necessary,  in  order  to  avoid 
serious  questions,  regarding  the  constitutionality  of  the 
Act,  which  might  be  presented,  if  Section  10  (i)  should 
be  interpreted  so  as  to  have  no  application  to  projects  con- 
structed in  or  on  non-navigable  streams,  which  only  re- 
motely and  indirectly  affect  the  navigability  of  waters  in 
the  lower  reaches  of  streams  to  which  they  are  tributaries. 
If  paragraph  (i),  of  Section  10,  is  not  applicable  in  such 
cases,  the  Commission  would  in  no  such  case  be  authorized 
to  waive  any  of  the  conditions  specified  in  Section  10, 
because  Section  23  prohibits  any  such  construction,  once 
the  Commission  finds  that  the  interests  of  interstate  or 
foreign  commerce  will  be  affected,  until  a  license  is  issued 
under  the  provisions  of  the  Act.  To  hold  that  the  Com- 
mission has  full  authority  under  this  section,  to  exercise 
its  discretion  in  granting  a  minor-part  license  in  this  case, 
leads  to  a  reasonable  construction  of  the  statute  and  a 
full  accomplishment  of  its  legislative  purpose. 

This  interpretation  of  paragraph  (i),  of  Section  10, 
finds  some  support  in  the  administrative  construction  of 
the  Act,)  adopted  by  the  Commission  on  May  23,  1925,  in 
its  consideration  of  several  applications  (Project  No.  15) 
of  Hydraulic  Race  Company  and  other  corporations,  re- 
ported in  the  Fifth  Annual  Report  of  the  Federal  Power 
Commission,  1925,  at  pp.  Ill  and  112. 

In  answering  the  questions  proposed  by  the  Commission, 
I  have,  accordingly,  to  advise  you  that  it  is  my  opinion, 
that  the  Commission  may,  in  its  discretion,  issue  a  minor- 
part  license  under  paragraph  (i),  of  Section  10,  for  the 
construction  and  operation  of  the  project  here  in  question ; 
that  it  is  not  required  to  insert  in  a  license  issued  for  this 
project,  any  conditions  (except  the  fifty-year  limitation 
upon  the  terms  of  the  license)  which,  in  its  judgment,  are 
not  necessary,  or  appropriate,  to  fully  utilize  the  waters 
of  the  New  River,  in  the  protection  or  development  of 
navigation  of  the  Kanawha  River. 
Respectfully, 

William  D.  Mitchell, 
The  President.  Attorney  General." 
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Opinion  of  Hon.  William  D.  Mitchell,  Attorney  General  of 
the  United  States : 

"DEPARTMENT  OF  JUSTICE 
Washington 

July  1,  1930. 
Sir: 

I  have  the  honor  to  comply  with  your  request  for  my 
opinion  on  certain  questions;  submitted  in  the  letter  of  the 
Secretary  of  War,  as  Chairman  of  the  Federal  Power 
Commission,  dated  August  24,  1929,  which  were  later 
amended  by  his  letter  of  October  18,  1929,  and  added  to 
by  letter  of  the  Secretary  of  the  Interior,  as  Acting  Chair- 
man of  the  Commission,  dated  March  26,  1930,  relating 
to  the  application  by  the  Cumberland  Hydro-Electric 
Power  Company  for  a  license  to  carry  out  a  certain  project 
on  the  Cumberland  River  in  Kentucky,  in  the  vicinity  of 
Cumberland  Falls. 

The  questions  submitted  are  as  follows : 

1.  Does  the  jurisdiction  of  the  Federal  Power 
Commission  extend  to  entertaining  on  their  merits 
applications  for  the  licensing  of  dams  and  like  works 
in  any  non-navigable  stream  whose  waters  flow  into 
a  navigable  stream? 

2.  May  the  navigable  capacity  of  a  given  stream 
be  determined,  as  a  question  of  law,  by  your  Depart- 
ment, upon  a  statement  of  the  evidence,  or  is  it  a 
question  of  fact,  to  be  determined  by  the  Commis- 
sion in  the  first  instance,  and  later  by  the  Court? 

3.  On  the  hypothesis  that  the  Federal  Power 
Commission  has  jurisdiction  to  entertain  and  pass 
upon  an  application  for  a  license  for  a  dam  or  other 
structure  in  a  non-navigable  stream,  is  it  the  duty 
of  the  Commission  to  grant  such  license  in  a  case, 
wherein  it  finds  that  the  interests  of  interstate  or 
foreign  commerce  would  be  promoted  by  the  pro- 
posed construction,  on  account  of  the  improved  re- 
sulting navigable  capacity  of  the  lower  and  navi- 
gable reaches  of  the  same  stream ;  and  this,  despite 
the  fact  that  the  Commission,  if  it  were  to  consider 
such  aesthetic,  recreational,  economic  and  other  fea- 
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tures  of  the  situation,  as  fall  within  the  scope  of 
the  functions  of  the  State  governments  and  not  of 
the  national  government,  would  conclude  that  the 
public  interest,  regarded  as  a  whole,  would  be  best 
served,  by  denying  the  application  for  a  license? 

4.  In  respect  of  the  pending  Cumberland  Falls 
project,  may  the  Commission  properly  be  influenced 
in  its  decision  upon  the  pending  application  by  the 
fact,  if  it  finds  it  to  be  a  fact,  that  there  is  public 
need  for  a  recreational  and  scenic  park  at  Cumber- 
land Falls;  that  the  pending  project  would  be  detri- 
mental to  such  a  park;  and  that,  on  the  whole,  the 
consideration  just  suggested  is  entitled  to  outweigh 
the  advantage  of  a  slightly  improved  navigable  ca- 
pacity of  the  lower  Cumberland  River,  resulting 
from  the  effectuating  of  the  project? 

5.  In  cases  in  which  the  construction  of  a  dam,  or 
other  work,  across  or  in  a  non-navigable  stream,  is 
contemplated  and  a  license  is  sought  therefor,  of  the 
nature  mentioned  and  provided  for,  in  section  23,  of 
the  Act  of  June  10,  1920  (41  Stat.  1075,  16  U.  S. 
C,  sec.  817),  has  the  Federal  Power  Commission 
authority  and  jurisdiction  to  grant  such  a  license  as 
may  justly  protect,  or  tend  to  protect,  the  licensee 
against  interference  by  authorities  of  the  state  gov- 
ernment, in  respect  of  the  work  mentioned  in  the 
license,  or  may  the  Commission  only  grant  a  license 
evidencing  the  fact  that  the  federal  government  in- 
terposes no  objection  to  the  construction  and  opera- 
tion of  the  proposed  work ;  provided  that  such  con- 
ditions, as  are  expressed  in  the  license,  are  complied 
with ;  and,  what  is  the  true  nature  of  the  license  con- 
templated, in  the  statutory  provisions  referred  to? 

6.  Whether  any  jurisdiction,  that  the  Commission 
may  have  possessed,  relative  to  the  proposed  project 
has  been  superseded,  or  terminated,  by  two  statutes 
enacted  by  the  legislature  of  Kentucky,  on  March 
10,  1930,  looking  toward  the  acquisition  by  the  State 
of  an  area,  including  Cumberland  Falls,'  for  State 
Park  purposes. 

Some  of  these  questions  are  general  in  form,  but,  as 
they  arise  from  the  application  of  the  Cumberland  Hydro- 
Electric  Power  Company  for  a  license  on  the  Cumber- 
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land  River,  in  Kentucky,  and  relate  to  that  matter,  this 
opinion,  in  accordance  with  established  precedents,  will 
be  confined  to  the  particular  case  submitted. 

From  the  papers  submitted  it  appears  that  the  project, 
referred  to,  involves  the  erection  of  a  dam  on  the  Cum- 
berland River,  near  Cumberland  Falls,  and  the  develop- 
ment of  hydro-electric  power  at  that  point.  At,  and  near, 
the  site  of  the  proposed  dam,  the  Cumberland  River  is  not 
navigable.  In  its  lower  reaches  it  is  navigable  and  avail- 
able as  a  highway  of  interstate  commerce.  No  reserva- 
tion and  no  part  of  the  public  domain  are  involved,  and 
the  interest  of  the  United  States  depends  entirely  on  the 
Commerce  Clause  of  the  Constitution  and  the  right  there- 
under, to  prevent  obstructions  to,  or  to  improve,  navigable 
highways  of  interstate  or  foreign  commerce.  This  project 
(No.  389)  first  came  before  the  Federal  Power  Commis- 
sion on  February  10,  1923,  when  there  was  filed  with  the 
Commission  a  declaration  of  intention  to  construct  a  dam. 
The  proceedings  before  the  Commission  were  pursuant  to 
that  part  of  Section  23,  of  the  Federal  Water  Power  Act, 
which  is  as  follows : 

That  any  person,  association,  corporation,  State, 
or  municipality,  intending  to  construct  a  dam,  or 
other  project  works,  across,  along,  over,  or  in  any 
stream  or  part  thereof,  other  than  those  defined 
herein  as  navigable  waters,  and  over  which  Con- 
gress has  jurisdiction  under  its  authority  to  regu- 
late commerce  between  foreign  nations  and  among 
the  several  States,  may  in  their  discretion  file  decla- 
ration of  such  intention  with  the  commission,  where- 
upon the  commission  shall  cause  immediate  investi- 
gation of  such  proposed  construction  to  be  made, 
and  if  upon  investigation  it  shall  find  that  the  inter- 
ests of  interstate  or  foreign  commerce  would  be 
afl["ected  by  such  proposed  construction,  such  person, 
association,  corporation.  State,  or  municipality,  shall 
not  proceed  with  such  construction,  until  it  shall 
have  applied  for  and  shall  have  received  a  license, 
under  the  provisions  of  this  act.  If  the  commission 
shall  not  so  find,  and  if  no  public  lands  or  reserva- 
tions are  affected,  permission  is  hereby  granted  to 
construct  such  dam  or  other  project  works  in  such 
streams,  upon  compliance  with  State  laws. 
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On  February  13,  1923,  the  declarants  were  advised  that 
the  Cumberland  River  was  navigable  and  that  they  should 
file  appHcation  for  a  preliminary  permit.  This  was  filed 
on  March  8,  1923,  and  a  preliminary  permit  was  granted 
on  March  24,  1924.  On  March  17,  1926,  application  for 
a  license  was  filed,  and  is  still  pending.  On  June  14, 
1929  (see  Ninth  Annual  Report,  pp.  101-102),  the  Com- 
mission found  that  the  Cumberland  River,  at  the  point 
involved  in  the  project,  affecting  Cumberland  Falls,  is  not 
navigable  waters,  but  that  the  navigability  of  navigable 
sections  of  the  river,  and,  consequently,  the  interests  of 
interstate  and  foreign  commerce  would  be  affected  by  the 
proposed  construction.  This  finding  was  based  on  the 
following  statement  of  facts  (Ninth  Annual  Report,  p. 
102): 

The  application  for  license  contemplates  a  dam  80 
feet  high  to  create  a  reservoir  with  a  capacity  of 
about  46,000  acre-feet,  a  diversion  tunnel,  and  a 
power  house  with  initial  and  ultimate  installation 
capacities  of  40,000  horsepower  and  80,000  horse- 
power, respectively.  The  capacity  of  the  proposed 
reservoir  is  sufficient  to  retain  the  entire  monthly 
flows  of  20  out  of  the  108  months,  which  comprise 
the  period  from  1918  to  1927.  The  plant,  if  oper- 
ated to  supply  peak  loads  during  the  low-water 
stages  of  the  river,  would  have  capacity  to  produce 
such  waves  in  the  river,  at  the  gaging  station  near 
Burnside,  as  would  vary  the  navigable  depth,  ap- 
proximately 2  feet  for  the  initial  installation  and  4 
feet  for  the  ultimate  installation.  The  variation  in 
navigable  depths  at  Nashville,  under  similar  condi- 
tions of  operation,  would  be  three-fourths  to  1^ 
feet.  The  variations  in  the  navigable  depths,  reach- 
ing a  magnitude  of  2  feet  in  a  6-foot  project,  would 
if  not  appropriately  regulated,  materially  interfere 
tmth  navigation  in  the  channels  so  affected.  It  is 
concluded,  therefore,  that  the  section  of  Cumberland 
River  involved  does  not  constitute  navigable  waters, 
within  the  definition  of  the  Federal  Water  Power 
Act,  but  that  the  proposed  project  would  affect  the 
navigable  capacity  of  the  navigable  sections  of  the 
river,  and,  consequently,  the  interests  of  interstate 
or  foreign  commerce.     (Italics  ours.) 
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The  first  question  submitted  is,  whether  the  Commis- 
sion has  jurisdiction  to  entertain  on  its  merits,,  the  appH- 
cation  for  Hcense  for  this  dam,  on  upper  non-navigable 
reaches  of  the  Cumberland  River, 

Section  10,  of  the  Act  of  March  3,  1899  (c.  425,  30 
Stat.  1121,  1151),  which  is  still  in  force,  is  as  follows: 

Sec.  10.  That  the  creation  of  any  obstruction,  not 
affirmatively  authorized  by  Congress,  to.  the  navi- 
gable capacity  of  any  of  the  waters  of  the  United 
States,  is  hereby  prohibited ;  and  it  shall  not  be 
lawful  to  build  or  commence  the  building  of  any 
wharf,  pier,  dolphin,  boom,  weir,  breakwater,  bulk- 
head, jetty,  or  other  structures,  in  any  port,  road- 
stead, haven,  harbor,  canal,  navigable  river,  or  other 
water  of  the  United  States,  outside  established  har- 
bor lines,  or  where  no  harbor  lines  have  been  estab- 
lished, except  on  plans  recommended  by  the  Chief 
of  Engineers  and  authorized  by  the  Secretary  of 
War ;  and  it  shall  not  be  lawful  to  excavate  or  fill, 
or  in  any  manner  to  alter  or  modify  the  course, 
location,  condition,  or  capacity  of,  any  port,  road- 
stead, haven,  harbor,  canal,  lake,  harbor  or  refuge, 
or  inclosure  within  the  limits  of  any  breakwater, 
or  of  the  channel  of  any  navigable  water  of  the 
United  States,  unless  the  work  has  been  recom- 
mended by  the  Chief  of  Engineers  and  authorized 
by  the  Secretary  of  War,  prior  to  beginning  the 
same. 

This  statute  applies  to  the  construction  of  works  upon 
a  non-navigable  portion  of  a  stream,  which  would  impair 
the  navigable  capacity  of  lower  navigable  portions  there- 
of. In  United  States  v.  Rio  Grande  Dam  and  Irrigation 
Co.,  174  U.  S.  690,  the  United  States  succeeded  in  en- 
joining the  construction  of  a  dam,  on  the  non-navigable 
portions  of  the  Rio  Grande  River,  the  effect  of  which 
would  have  been  to  impair  the  navigable  capacity  of  the 
lower  navigable  portions  of  the  river. 

Under  the  provisions  of  Article  I,  Section  8,  Clause  3, 
of  the  Constitution  of  the  United  States,  which  empowers 
Congress  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states,  Congress  has  power  to  control 


368  WATERS  OF  THE  STATE 

and  protect  navigation  on  streams  suitable  for  interstate 
and  foreign  commerce,  and  in  the  exercise  of  that  power 
it  is  settled,  as  in  United  States  v.  Rio  Grande  Dam  and 
Irrigation  Co.,  above  cited,  that  Congress  has  the  right 
to  prevent,  or  abate,  dams,  or  other  structures,  on  the  up- 
per non-navigable  reaches  of  rivers,  the  effect  of  which  is 
to  impair  the  navigable  capacity  of  the  lower  navigable 
portions  of  the  stream.  It  also  has  power  to  provide  for 
the  erection  of  dams,  in  the  upper  non-navigable  portions 
of  a  stream,  for  the  purpose  of  improving  navigation  on 
lower  reaches,  when  the  navigable  portions  of  the  stream 
are  available  for  interstate  or  foreign  commerce. 

It  was  because  of  these  powers,  and  what  may  be  done 
under  them,  that  the  above-quoted  portion  of  Section  23, 
of  the  Federal  Water  Power  Act,  was  enacted.  Con- 
struction of  a  dam  on  the  upper  non-navigable  part  of  a 
stream,  which  in  its  lower  reaches  is  a  highway  of  inter- 
state commerce,  subjects  the  owner  of  the  dam  to  the 
risk  of  being  assailed,  on  the  ground  that  his  dam  has 
an  injurious  effect  on  commerce.  His  investment  is  sub- 
ject to  this  hazard.  The  provisions  in  Section  23,  above 
quoted,  were  intended,  among  other  things,  to  enable  those 
proposing  to  construct  such  a  dam,  to  obtain  a  ruling 
from  an  agency  of  the  Federal  Government  in  advance 
of  construction  as  to  whether  the  proposed  structure  would 
injure  the  navigable  capacity  of  lower  navigable  portions 
of  the  stream.  The  statute  does  not  require  those,  pro- 
posing to  erect  such  a  dam,  to  file  application  for  license 
with  the  Federal  Power  Commission;  if  they  choose  to 
proceed  without  a  license  and  take  the  risk  of  later  pro- 
ceedings by  the  Federal  Government,  to  enjoin  the  main- 
tenance of  their  dam,  they  are  at  liberty  to  do  so.  The 
Act  provides  that  any  persons,  intending  to  build  a  dam, 
"may  in  their  discretion"  proceed  before  the  Commission. 
Where  it  is  thus  proposed  to  construct  a  dam  across  the 
non-navigable  portions  of  a  stream,  and  a  declaration  of 
intention  is  filed,  the  Act  contemplates  that  the  Commis- 
sion shall  first  determine  whether  the  interests  of  inter- 
state or  foreign  commerce  would  be  affected  by  such 
proposed  construction.  This  requires  an  inquiry  by  the 
Commission,  as  to  whether  the  waters  of  the  stream  in 
which  the  dam  is  to  be  erected  flow  into  navigable 
waters  on  which  interstate  or  foreign  commerce  is  con- 
ducted, and  if  so,  whether  the  construction  of  the  dam 
would  directly  and  substantially  affect  the  navigable  ca- 
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pacity  of  the  lower  navigable  waters  and  thus  affect  the 
interests  of  interstate  or  foreign  commerce.  If  it  finds 
that  such  conditions  exists,  it  is  the  duty  of  the  Com- 
mission to  entertain  an  application  for  a  license  and,  if 
it  appears  that  the  proposed  dam,  if  properly  constructed 
and  operated,  would  not  substantially  and  directly  injure 
navigation,  to  grant  a  license.  Having  power  to  prevent 
the  erection  in  non-navigable  waters  of  any  structure, 
which  would  substantially  impair  the  navigable  capacity 
of  the  lower  reaches  of  the  stream,  I  see  no  reason  to 
doubt  that  Congress  has  power  to  establish  a  tribunal, 
as  has  been  done  by  this  Act,  to  make,  in  advance  of  con- 
struction, a  finding,  or  ruling,  at  the  request  of  those, 
desiring  to  build  such  structures,  so  that  they  may  know 
in  advance  of  construction  whether  they  are  likely  to  be 
interfered  with  by  the  Federal  Government. 

On  the  facts  submitted,  I  am  of  the  opinion  that 
the  Commission  has  jurisdiction  to  entertain  the  appli- 
cation of  the  Cumberland  Hydro-Electric  Power  Com- 
pany for  a  license  to  carry  out  its  project  on  the  Cum- 
berland River. 

H. 

The  next  question  submitted  is,  whether  the  navigable 
capacity  of  a  given  stream  may  be  referred  to  and  de- 
termined by  the  Attorney  General,  upon  a  statement  of 
the  evidence,  or  whether  it  is  a  question  of  fact  to  be 
determined  by  the  Federal  Power  Commission. 

Whether  a  stream  is  navigable  is  a  mixed  question  of 
law  and  fact.  The  first  step  is  to  determine  what  is  the 
definition,  or  test,  of  navigability.  The  next  step  is  to 
apply  that  test  to  the  facts  of  the  case.  If  there  were 
any  doubt  as  to  the  definition  or  test  of  navigability,  it 
might  be  appropriate  to  submit  to  the  Attorney  General 
a  request  for  an  opinion  on  that  point,  but  that  is  a 
matter  long  since  settled  by  the  courts.  In  United  States 
V.  Holt  State  Bank,  270  U.  S.  49,  56,  it  was  said : 

The  rule  long  since  approved  by  this  court,  in 
applying  the  Constitution  and  laws  of  the  United 
States,  is  that  streams,  or  lakes,  which  are  navigable 
in  fact  must  be  regarded  as  navigable  in  law;  that 
they  are  navigable  in  fact,  when  they  are  used,  or 
are  susceptible  of  being  used,  in  their  natural  and 
ordinary  condition,  as  highways  for  commerce,  over 
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which  trade  and  travel  are,  or  may  be,  conducted  in 
the  customary  modes  of  trade  and  travel  on  water; 
and,  further,  that  navigability  does  not  depend  on 
the  particular  mode  in  which  such  use  is,  or  may  be 
had — whether  by  steamboats,  sailing  vessels  or  flat- 
boats — nor  on  an  absence  of  occasional  difficulties 
in  navigation,  but  on  the  fact,  if  it  be  a  fact,  that 
the  stream  in  its  natural  and  ordinary  condition 
affords  a  channel  for  useful  commerce.  The  Mon- 
tello,  20  Wall.  430,  439 ;  United  States  v.  Cress,  243 
U.  S.  316,  323 ;  Economy  Light  &  Power  Co.  v. 
United  States,  256  U.  S.  113,  121;  Oklahoma  v. 
Texa^,  258  U.  S.  574,  586;  Brewer-Elliott  Oil  & 
Gas  Co,  v.  United  States,  supra,  p.  86. 

With  this  test  of  navigability  established,  the  question 
whether  a  particular  stream  is  navigable  becomes  one  of 
fact.  Not  only  the  evidentiary  facts,  but  the  ultimate  fact 
of  navigability  is  one  which,  in  dealing  with  applications 
for  license,  the  Federal  Power  Commission  is  required 
by  this  Act  to  determine. 

It  has  long  been  settled  that  the  Attorneys  General 
will  render  opinions,  only  on  questions  of  law,  and  it 
would  not  be  in  accordance  with  precedents  to  submit 
to  the  Attorney  General  a  statement  of  the  evidence  and 
ask  for  his  opinions  as  to  the  navigability  of  a  particular 
stream. 

Ill 

The  next  questions  submitted  are,  whether,  in  consider- 
ing applications  for  licenses,  the  Commission  must  con- 
fine its  attention  to  the  interests  of  interstate  and  foreign 
commerce,  or  whether  it  may  consider,  in  deciding 
whether  to  grant  a  license,  aesthetic,  recreational,  scenic, 
and  other  like  features  of  the  situation. 

There  is  nothing  in  Section  23,  of  the  Federal  Water 
Power  Act,  or  any  other  provision  of  the  law,  that  author- 
izes the  Commission  to  deny,  or  grant,  a  license  in  a  case 
like  that  under  consideration,  because  of  aesthetic,  recre- 
ational, scenic,  or  like  considerations.  To  construe  the 
statute,  to  allow  the  Commission  to  take  such  matters  into 
consideration,;  would  raise  very  grave  doubt  as  to  its 
validity.  Where,  as  in  the  case  of  Cumberland  Falls, 
no  part  of  the  public  domain  and  no  national  reserva- 
tions are  involved,  the  power  of  the  federal  government 
rests  wholly  on  the  Commerce  Clause,  and  the  consequent 


WATERS  OF  THE  STATE  371 

power  to  control  and  improve  navigation  on  streams  suit- 
able for  interstate  and  foreign  commerce. 

A  similar  question  was  considered  by  Attorney  General 
Wickersham,  in  an  opinion  rendered  to  the  Secretary  of 
War,  on  April  6,  1909  (27  Ops.  284),  on  a  question 
arising  on  an  application  under  Section  10,  of  the  Act  of 
1899,  for  permission  to  erect  a  dolphin,  off  the  coast  of 
Santa  Barbara,  California,  which  was  opposed  on  the 
ground  that  oil  would  be  spilled,  which  would  result  in 
great  injury  to  the  bathing  resort  on  the  beach  at  Santa 
Barbara.     In  that  opinion  he  said : 

With  respect,  therefore,  to  your  further  inquiry 
as  to  whether  or  not,  in  passing  upon  the  placing 
of  obstructions  in  the  navigable  waters  of  the 
United  States,  the  Secretary  of  War  and  the  Chief 
of  Engineers  may,  in  the  application  of  authority 
which  is  conferred  in  the  enactment  above  cited, 
consider  questions  relating  to  other  interests  than 
those  having  to  do  with  the  navigation  of  waters  in 
which  the  obstruction  is  placed,  I  must  express  the 
opinion  that  no  such  consideration  should  be  enter- 
tained, and  that  the  mere  fact  that  the  placing  of  a 
structure  in  navigable  waters  might  occasion  an  inci- 
dental injury  to  a  bathing  beach  or  the  impairment 
of  bathing  facilities,  or  other  reasons  of  similar 
character  not  having  direct  relation  to  the  navigable 
capacity  of  the  waters  of  their  use  to  the  prose- 
cution of  interstate  and  foreign  commerce,  should 
not  operate  to  prevent  the  approval  of  a  plan,  other- 
wise proper,  and  which  would  otherwise  meet  with 
the  approval  of  the  Chief  of  Engineers  and  the 
Secretary  of  War. 

The  United  States  has  no  power  to  prevent  the  erection 
of  a  dam  at  Cumberland  Falls,  unless  the  effect  of  the 
dam  would  be  to  impair  substantially  the  navigable 
capacity  of  the  lower  reaches  of  the  river.  It  could  not 
prevent  the  erection  of  the  dam  because  it  would  inter- 
fere with  the  scenic  or  recreational  facilities  at  that  point, 
and  Congress  has  not,  by  the  terms  of  this  Act,  attempted 
to  confer  upon  the  Commission  the  power  to  refuse  a 
license  because  of  such  considerations. 

I  am  of  the  opinion  that,  in  entertaining  this  application 
for  license,  under  the  provisions  of  Section  23,  of  the  Act, 
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above  quoted,  the  Commission  must  look  only  to  the 
effect  of  construction  upon  interstate  and  foreign  com- 
merce. 

IV 

The  last  questions  submitted  are,  whether  the  Federal 
Power  Commission  has  jurisdiction  to  grant  a  license, 
purporting  to  protect  the  licensee  against  interference  by 
the  authorities  of  the  state  government,  and,  in  that  con- 
nection, whether  the  steps  taken  by  the  State  of  Ken- 
tucky, looking  towards  the  acquisition  by  the  State  for 
park  purposes,  of  an  area  including  Cumberland  Falls, 
operate  to  terminate  the  authority  of  the  Commission, 
relative  to  the  proposed  project. 

It  appears  that,  on  March  lOy  1930,  the  legislature  of 
Kentucky  passed  a  statute,  authorizing  the  Kentucky  State 
Park  Commission  to  acquire,  through  the  exercise  of  the 
power  of  eminent  domain,  lands  and  waters  having  scenic 
beauty,  or  material  or  recreational  utility  or  other  fea- 
tures, for  park  purposes,  and,  on  the  same  date,  passed 
another  statute,  accepting  an  offer  of  a  donation  of 
$230,000,  for  the  acquisition  for  park  purposes  of  some 
2,200  acres,  including  the  site  of  Cumberland  Falls,  and 
directing  the  Kentucky  State  Park  Commission  to  pur- 
chase, within  the  limits  of  $230,000,  the  site  of  Cumber- 
land Falls  and  adjacent  lands  or,  failing  purchase  within 
three  months  from  the  passage  of  the  Act,  to  institute 
proceedings  to  acquire  the  property  by  the  exercise  of  the 
power  of  eminent  domain.  I  am  advised  that  the  pur- 
chase has  not  been  made,  but  have  no  information  as  to 
whether  the  condemnation  proceedings  have  been  insti- 
tuted, or  whether  the  sum  offered  to  be  donated  is  suf- 
ficient to  acquire  the  property  and,  if  noti  whether  any 
provision  for  additional  funds  has  been  made  by  the  State 
of  Kentucky. 

The  questions  presented  by  your  inquir}^,  raised  by 
the  facts  of  this  case,  are  whether  the  granting  of  a 
license  by  the  Commission  on  the  application  of  the 
Cumberland  Hydro-Electric  Power  Company  would 
operate  to  defeat  the  state's  proposal  to  acquire  the  prop- 
erty, through  the  exercise  of  the  power  of  eminent  do- 
mam,  and  whether,  on  the  other  hand,  the  action  by  the 
State  of  Kentucky  diminishes  the  power  of  the  Commis- 
sion to  proceed  and  act  upon  the  application  and  grant 
it,  if  the  other  facts  justify  it. 
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The  effect  of  the  license,  as  between  the  licensee  and 
others  than  the  United  States,  would  ordinarily  be  a 
judicial  question  and  one  not  for  the  Commission  or  me 
to  determine,  but  the  Commission  has  to  pass  on  the 
form  and  conditions  of  the  license,  and  insofar  as  the 
form  of  it  is  to  be  determined  by  its  effect,  it  is  appro- 
priate to  consider  its  possible  effect. 

I  think  it  is  clear  that  the  granting  of  a  license  by  the 
Commission  to  the  Cumberland  Hydro-Electric  Power 
Company,  to  construct  a  dam  near  Cumberland  Falls, 
would  not  operate  to  interfere  in  any  way  with  the 
state's  power  to  acquire  the  property  by  proceedings, 
under  the  power  of  eminent  domain,  for  recreational  or 
park  purposes.  No  finding  has  been  made  by  the  Com- 
mission, under  Section  21,  of  the  Federal  Water  Power 
Act,  that  the  construction  of  the  proposed  dam  would 
improve,,  or  develop,  navigation  on  the  lower  stretches  of 
the  Cumberland  River,  and  so  the  licensee  could  hardly 
claim  to  be  an  agency,  chosen  by  the  government,  to  erect 
works  to  improve  navigation.  As  to  what  the  effect  of 
a  license  might  be,  in  protecting  the  licensee  from  inter- 
ference by  the  State,  in  the  case  of  a  structure  erected 
pursuant  to  such  a  finding  of  the  Commission,  for  the 
purpose  of  improving  navigation,  it  is  not  necessary  here 
to  consider. 

On  the  facts  of  this  case,  a  license  could  not,  under  the 
terms  of  the  Act,  be  made  to  operate  in  any  way  to 
prevent  the  acquisition  by  the  State  of  Kentucky  for 
park,  or  other  purposes,  under  its  power  of  eminent 
domain,  of  the  site  of  the  proposed  dam  and  the  adjacent 
lands,  either  before  or  after  the  erection  of  the  dam. 
Where,  as  in  this  case,  the  license  may  be  granted  for 
the  erection  of  a  dam,  on  the  non-navigable  portions  of  a 
stream,  on  the  ground  that  such  structure,  if  built  and 
operated  in  a  specified  way,  would  not  substantially  injure 
navigation  on  the  lower  reaches  of  the  stream,  and  that 
is  all  that  is  involved,  the  license  amounts  to  nothing  more 
than  evidence  of  the  fact  that,  so  far  as  the  United  States 
is  interested  or  concerned,  there  is  no  objection  to  the 
proposed  construction.  The  license  should  not  purport 
to  render  the  licensee  immune  from  the  exercise  by  the 
State  of  its  lawful  power  and,  so  far  as  the  conditions 
of  the  license  are  concerned,  the  State  should  be  left  free 
to  do  as  it  likes  about  the  acquisition  of  the  property 
for  park,  or  other  purposes. 
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On  the  other  hand,  it  is  clear  that  the  statutes,  which 
have  been  recently  passed  by  the  legislature  of  Kentucky, 
above  referred  to,  do  not  supersede  or  terminate  the 
authority,  or  duty  of  the  Commission,  with  respect  to  the 
application  for  a  license.  If  the  action  by  the  State  of 
Kentucky,  looking  to  the  acquisition  of  this  property  for 
a  park,  had  proceeded  to  a  point  where  the  early  acqui- 
sition of  the  property  by  the  State  was  a  certainty,  no 
doubt  the  Commission  might  refrain  from  further  pro- 
ceedings on  the  application,  upon  the  ground  that  further 
action  would  be  futile.  Under  such  conditions  I  can 
not  imagine  that  the  applicant  would  press  its  applica- 
tion. The  information,  so  far  submitted,  does  not  make 
it  certain  that  the  State  will  ever  acquire  the  property. 
The  mere  fact  that  such  an  acquisition  is  a  possibility, 
or  probability,  is  not  sufficient  to  justify  the  Commission 
in  refusing  to  perform  the  duties  imposed  by  this  statute. 

In  the  absence  of  the  actual  acquisition  by  the  State, 
or  of  facts  showing  that  such  acquisition  is  a  certainty 
in  the  near  future,  it  is  the  duty  of  the  Commission  to 
pass  on  the  application  and  grant  or  deny  it,  as  the  facts 
may  require.  Otherwise,  the  State  might  withhold  action 
indefinitely  in  the  matter  of  the  acquisition  of  the  prop- 
erty, and  the  Commission  would  be  withholding  action 
indefinitely  on  the  application  for  a  license,  and  the  appli- 
cant, not  being  able  to  proceed  without  a  license,  would 
be  deprived  indefinitely  of  the  use  of  its  property. 
Respectfully, 

William  D.  Mitchell, 

Attorney  General. 
The  President, 

The  White  House. 
(44869)" 

From   the    Governor   of    Arkansas   to   the    Federal    Power 
Commission : 

"October  28,  1930. 
Federal  Power  Commission, 
Washington,  D.  C. 

Gentlemen : 

Public  attention  has  recently  been  called  to  a  decision 
of  the  Attorney  General,  dated  September  22,  1930,  which 
in  a  large  degree  sustains  the  convictions  of  an  over- 
whelming majority  of  the  people  of  Arkansas,  as  well  as 
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many  other  States  of  the  Union,  concerning  the  limita- 
tions of  Federal  jurisdiction  over  water  power  develop- 
ments, in  the  upper  and  non-navigable  reaches  of  rivers 
that  are  navigable  in  their  lower  portions,  and  in  the  non- 
navigable  tributaries  of  navigable  waters. 

The  Thirty-ninth  General  Assembly  of  this  State,  by 
Senate  Concurrent  Resolution  No.  16,  declared  the  policy 
of  the  State  of  Arkansas  and  the  firm  convictions  of  its 
lawmakers  and  officers,  past  and  present,  on  the  subject. 
This  resolution  was  passed  March  24,  1913,  and  before 
the  United  States  Congress  had  succeeded  in  the  enact- 
ment of  a  Federal  law,  regulating  the  utilization  of  water 
power  on  navigable  streams.     It  is  as  follows : 

Section  1.  That  the  right  and  title  to  the  bed, 
water,  water  power  and  all  rights  and  privileges, 
save  that  of  navigation,  belonging  or  appurtenant  to 
navigable  rivers  in  this  State,  is  inherent  in  and  the 
property  of  the  State  of  Arkansas,  and  the  State 
hereby  reserves  to  itself  the  control  and  right  to 
regulate  the  use  thereof  in  every  respect,  the  right 
of  navigation  excepted. 

From  the  foregoing  statement  it  will  be  seen  that  the 
opinion  of  the  Attorney  General  does  not  go  far  enough 
to  cover  what  is  conceived  by  the  State  of  Arkansas  as 
its  entire  rights  in  the  navigable  streams  of  the  State, 
the  non-navigable  parts  and  non-navigable  tributaries  of 
such  streams. 

The  Federal  Government,  it  should  be  remembered,  owns 
but  little  land  in  this  State,  except  in  Forest  Reserve,  and 
such  of  the  public  domain,  that  remains,  has  been  so 
worthless  and  undesirable  as  to  be  untaken,  after  more 
than  a  hundred  and  twenty-five  years  of  the  most  liberal 
policy  of  giving  it  to  its  citizens.  There  is  now  pending 
a  proposal j  to  give  these  lands  to  the  states  in  which  the 
lands  are  located,  and  this  proposal  is  marked  by  con- 
siderable hesitancy  and  some  outright  opposition  on  the 
part  of  some  states,  in  accepting  this  gift. 

It  is  not  the  fault  of  the  Federal  Government,  or  its 
past  policy,  that  there  remains  a  single  foot  of  public 
domain  in  the  State  of  Arkansas,  outside  the  National 
Park  reservation  of  Hot  Springs  and  other  Federal  re- 
serves. Just  because  the  Federal  Government  can  find  a 
few  scattered  tracts  of  land  that  it  has  been  unable  to 
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dispose  of  on  any  terms,  and  which  might  be  inundated 
and  thus  constitute  an  infinitesimal  part,  by  the  creation 
of  a  reservoir  for  water  power  development,  should  not 
be  urged  or  utilized,  as  giving  the  agencies  of  the  Federal 
Government  any  moral  right  to  assume  jurisdiction  and 
regulation  of  the  development  of  water  power  on  the 
streams  of  the  State. 

It  is  not  intended  here  to  assert,  or  to  infer,  that  Federal 
jurisdiction  is  limited  by  the  police  powers  of  any  State 
as  to  the  regulation,  protection  or  promotion  of  navi- 
gation. It  is  asserted  that  the  definite  means  and  inci- 
dents, necessary  to  the  accomplishment  of  these  purposes, 
are  either  obvious,  or  easily  determined,  in  all  cases ;  that 
the  requirements  and  stipulations]  imposed  by  a  Federal 
agency,  as  conditions  precedent  to  Federal  consent  for  a 
water  power  development,  should  be  confined  strictly  to 
the  fulfillment  of  lawful  Federal  purposes;  that  the  au- 
thority of  the  State  remains  supreme  as  to  all  other 
matters. 

Finally,  I  desire  to  express  approval  of  the  protests  of 
their  Excellencies,  the  Governors  of  Tennessee  and  West 
Virginia,  and  of  the  Chairman  of  the  State  Commission 
on  Conservation  and  Development,  of  the  Commonwealth 
of  Virginia,  all  of  which  are  made  public  by  the  Federal 
Power  Commission,  as  of  October  6,  1930. 
Yours  very  truly, 

Harvey  Parnell, 

Governor." 

From  Hon.  Roy  Lyman  Wilbur,  Secretary  of  the  Interior, 
Acting  Chairman,  to  Hon.  Harvey  Parnell,  Governor  of 
Arkansas : 

"FEDERAL  POWER  COMMISSION 
Washington 

November  3,  1930. 
Hon.  Harvey  Parnell, 
Governor  of  Arkansas, 
Little  Rock,  Ark. 

My  dear  Governor  Parnell : 

I  have  your  letter  of  October  28th,  expressing  the 
attitude  of  your  State  against  the  exercise  of  control  over 
water-power  development  by  the  Government,  except  in 
so  far  as  may  be  essential  for  recognized  Federal  pur- 
poses. 
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The  administration  of  the  Federal  water  power  act  in- 
volves some  very  difficult  problems,  arising  from  the  over- 
lapping of  Government  and  State  interests.  You  may  be 
assured,  however,  that  I  am  heartily  in  sympathy  with 
your  view  that  the  regulation  of  projects,  of  the  character 
you  outline,  is  fundamentally  a  function  of  the  State,  and 
that  the  Federal  relationship  should  be  conformably  sub- 
ordinated to  the  extent  consistent  with  the  safeguarding 
of  navigation  interests.  This  matter  is  now  receiving 
some  attention  by  the  Commission,  and  your  communi- 
cation will  be  presented  for  consideration  at  an  early 
meeting. 

Very  truly  yours, 

Ray  Lyman  Wilbur, 
Secretary  of  the  Interior, 

Acting  Chairman." 

Since  this  manuscript  was  completed  and  while  it  was  being 
printed,  the  President,  pursuant  to  Act  of  Congress,  approved 
June  23,  1930,  entitled  "An  Act  To  Reorganize  the  Federal 
Power  Commission",  has  appointed,  and  the  Senate  has  con- 
firmed, the  new  Federal  Power  Commission,  which  is  com- 
posed of  the  following: 

Hon.  George  Otis  Smith,  Clmirman, 

formerly  Director  of  the  United  States  Geologi- 
cal Survey; 

Hon.  Frank  R.  McNich,  of  North  Carolina; 
Hon.  Claude  L.  Draper,  of  Wyoming; 
Hon.  Ralph  B.  Williamson,  of  Washington  State; 
Hon.  Marcel  Garsaud,  of  Louisiana. 

The  Commission  thus  far  lacks  legal  precedents  of  the 
Supreme  Court  to  guide  it,  though  at  this  date,  we  are  advised, 
there  are  pending,  before  the  United  States  Supreme  Court, 
eleven  suits  between  States,  or  between  States  and  the  United 
States,  involving  various  phases  of  water  rights. 


CHAPTER  EIGHTEEN 

The  State  versus  The  Federal  Qovernment 
Recommendations  to  the  Qeneral  Assembly  ofYirginia 

THE  discussions  and  debates  on  the  passage  of  the  Federal 
Act,  as  shown  in  the  Congressional  Records,  would  indi- 
cate that  few  of  the  Representatives  and  Senators  realized  the 
serious  effect  of  the  Federal  Act  on  the  rights  of  the  States,  and 
the  far  reaching  effect  of  the  Federal  Act,  if  valid  and  un- 
repealed, in  putting  under  Federal  control  all  the  streams  of 
all  the  States,  whether  navigable  or  not. 

The  Federal  Power  Commission,  as  constituted  November, 
1930,  was  aware  of  this  condition  of  affairs,  and,  in  the  Appa- 
lachian Power  Company  case;,  declined  to  issue  even  a  "minor 
part  project"  license  under  Section  10  (i),  of  the  Federal  Act, 
being  of  the  opinion  that,  in  view  of  the  seriousness  of  the 
effect  of  the  Act  on  the  rights  of  the  States,  the  Courts  should 
first  determine  the  respective  rights  of  the  United  States,  and 
of  the  State  of  Virginia. 

The  Chief  of  Engineers  of  the  War  Department,  in  refer- 
ence to  the  application  of  the  Appalachian  Power  Company, 
had  reported  that  "it  would  not  be  possible  to  operate  the 
proposed  project  so  as  to  adversely  effect  navigation  on  the 
Kanawha  River". 

As  we  have  seen,  the  Constitution  gave  to  Congress  control 
over  commerce  among  the  several  states  and,  with  foreign 
nations.  It  is  also  true  that,  by  the  Tenth  Amendment  to  the 
Federal  Constitution,  it  is  provided : 

"The  powers,  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the  people". 

From  the  Rio  Grande  River  case  and  from  the  opinions  of 
the  Attorney  Generals,  herein  shown,  we  have  seen  that  the 
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subject  of  Federal  cognizance  and  Federal  jurisdiction  is  the 
navigation  of  the  streams  and  whatever  affects  the  navigable 
capacity  of  the  streams — beyond  this  it  would  seem  the  Fed- 
eral Government  has  neither  the  power  nor  the  right  to  go. 

The  Supreme  Court  of  the  United  States  has  said: 

"To  exaggerate  in  one  direction  and  restrict  in  the  other 
will  tend  to  substitute  one  consolidated  government  for  the 
present  Federal  system".     (Keller  v.  United  States,  213  U.  S. 
138,  149.) 
It  has  also  said : 

"*  *  *  when  the  Revolution  took  place,  the  people  of 
each  State  became  themselves  sovereign;  and  in  that  character 
hold  the  absolute  right  to  all  navigable  waters  and  the  soils 
under  them  for  their  own  common  use,  subject  only  to  the 
rights  since  surrendered  by  the  Constitution  to  the  General 
Government."     {Martin  v.  Waddell,  16  Peters  367.) 

And  again: 

"It  is  the  high  duty  and  function  of  this  court  in  cases 
regularly  brought  to  its  bar  to  decline  to  recognize  or  enforce 
seeming  laws  of  Congress,  dealing  with  subjects  not  entrusted 
to  Congress,  but  left  or  committed  by  the  supreme  law  of  the 
land  to  the  control  of  the  States.  We  cannot  avoid  the  duty, 
even  though  it  require  us  to  refuse  to  give  effect  to  legislation 
designed  to  promote  the  highest  good.  The  good  sought  in 
unconstitutional  legislation  is  an  insidious  feature  because  it 
leads  citizens  and  legislators  of  good  purpose  to  promote  it 
without  thought  of  the  serious  breach  it  will  make  in  the  ark 
of  our  covenant  or  the  harm  which  will  come  from  breaking 
down  recognized  standards.  In  the  maintenance  of  local  self- 
government,  on  the  one  hand,  and  the  national  power,  on  the 
other,  our  country  has  been  able  to  endure  and  prosper  for 
near  a  century  and  a  half".  {Child  Labor  Tax  Case,  259  U.  S. 
20,,  2,7.) 

We  close  this  chapter  with  further  quotations  from  the 
Supreme  Court  of  the  United  States: 

"The  government  created  by  the  Federal  Constitution  is  one 
of  enumerated  powers,  and  cannot,  by  any  of  its  agencies, 
exercise  an  authority  not  granted  by  that  instrument,  either  in 
express  words,  or  by  necessary  imjjlication".  {House  v.  Mayes, 
219  U.  S.  270,  281.) 
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"Congress  cannot,  under  the  pretext  of  executing  delegated 
power,  pass  laws  for  the  accomplishment  of  objects  not  in- 
trusted to  the  Federal  Government.  And  we  accept  as  estab- 
lished doctrine  that  any  provision  of  an  act  of  Congress  osten- 
sibly enacted  under  power  granted  by  the  Constitution,  not 
naturally  and  reasonably  adapted  to  the  effective  exercise  of 
such  power,  but  solely  to  the  achievement  of  something  plainly 
within  power  reserved  to  the  States,  is  invalid  and  cannot  be 
enforced".     {Linder  v.  United  States,  268  U.  S.  5.) 

Control  is  one  thing;  ownership,  whether  State  or  National, 
is  another  thing.  The  failure  of  the  State  to  act  tends  to  en- 
courage expansion  of  Federal  activities.  In  the  past  Virginia 
has  asserted  control  over  all  her  streams,  tidal  and  non-tidal, 
salt  and  fresh,  navigable  and  unnavigable. 

In  the  Mill  Acts,  operative  between  herself  and  her  citizens, 
this  control  has  not  been  relaxed.  In  the  Water  Power  Act 
the  assertion  of  her  control  has  been,  it  seems,  unfortunately 
limited  and  restricted  in  a  measure  to  invite,  if  not  to  encour- 
age. Federal  activity,  leading,  under  the  Federal  Water  Power 
Act,  to  present  Federal  Control,  and,  upon  the  expiration  of 
the  Federal  license  period,  fifty  years  at  the  farthest,  to  Federal 
ownership. 

The  exploitation  of  her  natural  resources,  for  the  benefit 
of  the  few,  is  as  undesirable  as  "public  ownership"  whether 
State  or  Federal,  and  the  effort  to  procure  the  latter  has  often- 
times been  in  protest  of  the  former.     Both  are  extremes. 

The  predatory,  taking  advantage  of  the  public,  are  sooner 
or  later  met  by  radicalism;  aided  by  public  indifference,  and 
both  alike  challenge  the  basic  American  principles  of  individual 
initiative,  enterprise  and  opportunity. 

The  safe  middle  ground  is  State  Control,  and  regulation  in 
the  interest  of  the  Public.  Virginia  has  the  machinery  for  this 
control  and  regulation  in  its  State  Corporation  Commission, 
and,  along  with  this  control  for  utilitarian  purposes,  it  has,  in 
its  State  Conservation  and  Development  Commission,  the  ma- 
chinery for  the  regulation  of  the  use  of  the  Waters  of  the 
State — all  its  waters, — to  meet  the  recreational  needs  of  its 
people.    The  two  could  go  hand  in  hand,  subject  alone  to  the 
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paramount  power  of  Congress  to   regulate  commerce  among 
the  states,  and  with  foreign  nations. 

And  now  our  task  is  done.  To  avert  an  expansion  of 
Federal  activities  in  the  waters  and  internal  affairs  of  Virginia ; 
to  enjoin  the  predatory  taking  advantage  of  the  people  of 
Virginia  by  the  exploitation  of  her  natural  resources;  to  pre- 
vent radicalism,  under  the  guise  of  Utopia,  from  engrafting 
its  alien  self  upon  Virginia,  we  would  respectfully  recommend 
to  the  General  Assembly  of  Virginia  a  broadening  of  the 
present  definition  of  the  Waters  of  the  State,  and  include  in 
such  definition,  and  bring  under  State  authority  and  control, 
all  waters  of  the  State,  whether  surface  or  subterranean,  tidal 
or  non-tidal,  salt  or  fresh,  tiavigahle  or  non-navigable,  subject 
alone  to  the  rights  of  the  United  States  therein  under  its  power 
to  regulate  commerce  among  the  States,  and  with  foreign 
Nations. 
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N  the  Text  of  our  study  are  set  out  references  to  Acts  of  the 
Colonial   Assemlbly,    declaring   navigable    various    streams. 

The  searcher  should  consult  the  General  Index. 

In  this  Appendix,  v^^e  have  made  an  efitort  to  refer  to  all  post- 
revolutionary  Acts  of  the  Assembly,  declaring  navigable,  or 
declaring  a  public  highway,  other  streams.  On  account  of  the 
fact  that  the  earlier  Acts  of  the  Assembly  are  very  difficult  to 
be  procured,  the  references  to  volumes  and  pages  in  this 
Appendix,  from  1776  to  1910,  inclusive,  are  to  the  Enrolled 
Bills,  and  are  taken  from  the  Index  to  Enrolled  Bills,  1776- 
1910,  made  by  Mr.  John  W.  Williams,  the  Clerk  of  the  House 
of  Delegates  and  Keeper  of  the  Rolls  of  Virginia.  Such  are 
designated  by  the  letters  "E.  B."  before  the  volumes  referred 
to.  References,  subsequent  to  1910,  are  to  the  printed  Vol- 
umes of  the  Acts  of  Assembly,  and  have  before  them  the 
letter  "A". 
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Bush  River 

Removing  obstructions E.  B.     1883-84  103 

E.  B.     1885-86  69 

Carter's  Run 
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Beds,  exempted  from  grant,  159; 
non-tidal  streams,  153;  of  bays, 
rivers  and  creeks,  143,  145;  of 
James  River,  155;  of  navigable 
streams,  138,  147,  153,  156,  161; 
of  non-navigable  streams,  268; 
owned  by  Commonwealth,  319, 
320;  ownership,  143;  recognition 
of  right  in,  172;  rights  in,  158; 
to  be  commons,  204,  205;  title 
to,  206 

Belvoir  County,  125 

Bengamon  Creek,  383 

Bennet,  Richard,  Gov.,  43 

Bentlye,  Wm.,  patent,  22 

Berkley,  Jno.,  patent,  98;  Nor- 
borne.  Gov.,  88 ;  The  Restora- 
tion, 48 ;  Wm.,  Gov.,  40,  46 

Bermuda  City,  service  at,  222 

Bevan,  Arthur,  State  Geologist, 
295,  297 

Bibliography    (Appendix  B),  391 

Big  Cacapon  River,  383 

Big  Mill  Creek,  383 

Big  Nottoway  River,  383 

Big  Sandy  River,  383 

Bill  of  Adventure,  3 
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Bills,  Enrolled  (1776-1910),  382 

Blackstone  River,  243 

Black  Water  River,  383 

Blair,  Jno.,  Gov.,  87 

Blue  Creek,  383 

Boats,  passage  of,  172 

Booth's  Creek,  383 

Boroughs,  four,  10 

Botetourt,      Baron,     Gov.,     88 ; 

formed,  290 
Bottoms,    of    tidal   streams   belong 

to  State,  265 ;  rights  in,  148,  153, 

154 
Boundaries,  Act  to  settle,  180;  low 

water  mark,  207 ;  non-navigable 

streams,    268;    Northern    Neck, 

104 
Bounty  Lands,  185 
Branch,    Christopher,    patent,   20 
Brands,  210 

Breedwell,  Abraham,  patent  to,  125 
Brent,    Geo.    et    als.,    patent,    97; 

George,  Agent,  109;  Giles,  96 
Brent  Town,  Manor  of,  97,  99 
Bridges,    163 
Brief   Declaration,  221 
Browne,  John  and  John  Williams, 

patent  to,  64 
Brown's  Creek,  383 
Brunswick  County,  80 
Buffalo  Creek,  383 
Buffalo  River,  383 
Bullocke,  Hugh,  patent,  35 
Burch  Creek,  383 
Burnett,  Harry,  Clerk,  293 
Burton,  Wm.,  patent  to,  82 
Burwell,  Lewis,  Pres.,  82 
Busby,  John,  patent  to,  88 
Bush   River,  384 
Butts,  Thos.,  patent  to,  70 

Campanella,  218 
Campbell,  Hugh,  patent  to,  69 
Canals,  174;  James  River,  385 
Canoes,  passage  of,  172 


Carson,  Wm.  E.,  Introduction, 
VII;  Protest  from,  353;  Letter 
to  Sec.  of  Interior,  354 

Carter,  Henry,  27 ;  Robert,  Gov., 
76;  Agent,  111;  Procurator, 
111;  Agent,  123 

Carter's  Run,  384 

Cases  Cited   (Appendix  D),  398 

Catholic  Revolution,  217 

Catlett,  Jno.,  patent,  50 

Cemeteries,  condemnation  of,  309, 
310 

Census,  required,  25 

Chakoe  Creek,  243 

Charles  City,  borough  of,  10 

Charles    the    First,    accession,    24 
beheaded,  94 

Charters,     First,     1 ;     Second,     6 
Third,  6 ;  of  1676,  56 ;  construc- 
tion of,  57 ;  Northern  Neck,  95 
to  Lord  Culpeper,  103 ;  to  Duke 
of  York,  132 

Chatham,   115 

Cheat  River,  384 

Cheesman's  Creek,  39 

Chesapeake  and  Ohio  Railway, 
rights  in  James  River,  148,  149, 
151 

Chesapeake  Bay,  384 

Chetwood,  Thos.,  patent,  51 

Chickahominy  River,  245,  384 

Chickley,  Henry,  Gov.,  60 

Chippoaches  Creek,  33 

City  water  supply,  309 

Clark,   Maurice,  patent,  115 

Clearing  of  streams,  208,  240 

Clement,  Jeremiah,  patent,  33 

Qinch  River,  384;  a  public  high- 
way,  245 

Colony,  State  of,  223 

Combinations,   rates,   etc.,  359 

Commerce  Qause,  365 

Commission,  Federal  pow.  letter  to 
Gov.  of  Arkansas,  376 ;  per- 
sonnel, 377 
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Commissions,  see  also  Instructibns  ; 
to  Sir  Francis  Wyatt,  21 ;  to  Gov. 
Yeardley,  24 ;  to  John  Harvey, 
32;  to  Francis  Wyatt,  38;  to 
William  Berkeley,  40;  to  Gov. 
Jeffreys,  58;  to  Lord  Culpeper, 
61 

Common  Land,  12,  15,  176;  se- 
cured to  public  on  Eastern 
Waters,  200;  Western  Waters, 
201  ;  legislation  concerning,  202 ; 
or  public  lands,  212 

Common  Law,  XX,  5 ;  adaptability 
of,  147;  not  followed  in  Va., 
150;  in  West  Va.,  269;  State 
may  change,  276 

Common  of  passage,  145 

Commons,  see  Common  Lands ; 
used  by  public,  222 ;  to  be  sold, 

225 ;  commons,  231 

Commonwealth,  English,  94;  Eng., 
treaty  with,  177;  of  Va.,  see 
under  State 

Communism,  218 

Condemnation,  State,  309 

Conflict,  State  and  U.  S.,  372 

Congress,  power  of,  267,  378 

Conquered  territory,  129 

Conquest,  America  not  by,  133 

Constitution,  Va.  adopted,  93 

Constitutional  Government,  93 ; 
Limitations  U.  S.,  325 

Constitutions,  Codes  and  Statutes 
Cited  (Appendix  C),  393 

Control,  Legislative,  274 

Corotoman,  111 

Cor ot Oman  River,  117 

Corporation  Commission,  see  State 
Power  Act,  18 

Council,  grants  appurtenant  to, 
178;  of  Trent,  217 

Cowpasture  River,  384; 

Craig's   Creek,  384 

Creeks,  see  Rivers,  care  to  keep 
open,  230 ;  Accotink,  382 ;  Ben- 
gamon,  383  ;  Big  Mill,  383  ;  Blue, 


383  ;  Booth's,  383  ;  Brown's,  383 ; 
Bufifalo,  383;  Burch,  383;  Cha- 
koe,  243 ;  Cheesman,  39 ;  Chip- 
poaches,  33;  Craig's,  384;  Cub, 
384;  Deep,  384;  Difficult,  384; 
Dunhard's,  384;  Elk  Fork,  384; 
Fish,  384;  Fishing,  384;  Goose, 
385;  Great  Buffalo,  88;  Indian, 
385 ;  Kings,  27 ;  Lawson,  386 ; 
Little  Roanoke,  386 ;  Mapsoch, 
13;  McElvoy's,  386;  Middle 
Island,  387;  Mill,  387;  Miry, 
387;  M'Kimms,  386;  Navigable, 
44;  Occoquan,  99;  Old  Town, 
387;  Opequan,  387;  Point  Pleas- 
ant, 388;  Pole  Cat,  388;  Poto- 
mac, 46;  Pott's,  388;  Quantico, 
252,  388;  Queens,  13;  Rappa- 
hannock, 388;  Reed,  172,  388; 
Roanoke,  389;  Sandy,  389; 
Shockoe,  243 ;  Simpson's,  389 ; 
Sleepy,  389;  Spring,  389;  St. 
Andrew,  41;  Staunton's,  390; 
Stony,  390;  Stuarts,  390;  Sugar 
Tree,  390;  Summerton,  254; 
Sycamore,  390;  Ten-Mile,  390; 
Timberneck,  46;   Willis,   171 

Cripps,  Zach.,  patent  to,  31 

Cromwell,  Oliver,  94;  Thomas,  217 

Cub  Creek,  384 

Culpeper,  Lord,  94 ;  Charter  to, 
103;  died,  105;  Thomas,  Gov., 
61 

Cumberland  River  project,  363 

Dale,  Sir  Thomas,  10;  reforms, 
221 

Dam,  right  to  erect,  172,  209 ;  con- 
struction of,  303 ;  application 
for,  303 ;  license  to  build,  305 ; 
on  non-navigable  streams,  363 ; 
on  navigable  streams,  U.  S., 
365 ;  on  non-navigable  streams, 
U.  S.,  367,  368 

Damages,   State  payment  of,  311 

Dan   River,   ferries,   168 
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Dawkes,  Henry,  3;  William,  3 

Deeds,  validated,  183 

Deep  Creek,  384 

Desert  Tract,  sold,  226,  227;  map 
of,  facing  page  226 

Difficult  Creek,   384 

Diggs,  Edward,  Gov.,  44 

Dinwiddle,  Robt.,  Gov.,  83 

Discovery,  right  of,  129 ;  for  bene- 
fit of  Nation,  131 

Dividends  to  be  surveyed,  176 

Division,  first,  11 ;  of  lands,  220 

Division  Line,  Augusta  and  Bote- 
tourt, 292 

Dominion  in  Navigable  waters  and 
soils,  134,  135 

Doni,  218 

Double  patents,  179,  181 

Dragon  Swamp,  384 

Drinking  water,  not  to  be  im- 
paired, 309 

Dryhurst,  Thos.,  31 

Drysdale,  Hugh,  Gov.,  73 

Duke  of  York,  138 

Dunkard's   Creek,  384 

Dunmore,  Lord,  Gov.,  91 

Dwelling  Houses,  condemnation  of, 
309 

Eastern  parts,  see  Eastern  Waters 

Eastern  Waters,  lands  on,  192 ;  set- 
tlements on,  192;  common  lands 
on,  200;  bed  of  streams,  200,  201, 
320;  generally,  271;  fishing  in, 
273 ;  full,  279 ;  map,  end  of  Index 

Eastern  and  Western  Waters,  map 
showing  division  of,  at  end  of 
index 

East  New  Jersey,  charter,  132 

Elizabeth  City,  public  lands  in,  214 

Elk  Fork  Creek,  384 

Elk  River,  384 

Embrey,  Betsy,  XXIII 

Eminent  Domain,  State,  309;  U. 
S.,  see  Federal  Power  Act 

Engineers,  Chief  of,  367 


England,  Humphrey,  patent,  37 
Enrolled  Bills   (1776-1910),  382 
Epes,  Francis,  patent  to,  73;  Wm., 

patent,  26 
Escheated  lands,  48,  57 
Equal  grants,  20 
Exiual  laws,  16 

Fairfax,  Geo.  Wm.,  Agent  (?), 
127;  Line,  105;  Lord  died,  116; 
Wm.,  Agt.,  125 

Fall  Line,  104 

Falls  of  Rappk.  and  James,  forts 
at,  179 

Falmouth,  river  at,  139,  146 

Fauquier,  Francis,  Gov.,  85 

Federal  Government,  activities  of, 
228 

Federal  Power  Commission,  amend- 
ment of,  350;  act  to  reorganize, 
351;  personnel,  377;  17th  An- 
nual Report,  1927,  pp.  113-114, 
358;  50th  Annual  Report,  1927, 
pp.  111-112,  362;  9th  Annual 
Report,  366 

Federal  Water  Power  Act,  329; 
full,  329;  Federal  control,  380; 
accounts,  rules  for,  334;  appli- 
cations, what  to  contain,  337 ; 
Atty.  General,  to  institute  suits, 
349 ;  Commissions,  generally. 
332 ;  to  make  investigations,  332 ; 
cooperate  with  States,  etc.,  332 ; 
publicity  information,  332 ;  Com- 
missioners, 351 ;  duties  of,  352 ; 
Condemnation  for,  346 ;  "Cor- 
poration", 330;  Dist.  Cts.  of  U. 
S.,  jurisdiction,  346;  Eminent 
domain,  346;  Expenditures  of 
Commission,  352 ;  Expenses  of, 
329;  Federal  Lands,  347;  For- 
eign Commerce,  power  in,  345 ; 
"Government  Dam",  331 ;  Hear- 
ings, 334;  Income  from  rentals, 
343 ;  Indian  reservations,  343 ; 
Interest  of  interstate  commerce, 
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347;  Interstate  Commerce,  inter- 
est of,  347 ;  power  in,  345 ; 
Lands,  Federal,  347 ;  Licenses, 
333;  condition,  337,  340,  344; 
duration,  335 ;  failure  to  com- 
ply with,  348 ;  for  minor  part, 
339 ;  in  national  parks,  350 ;  pay- 
ments by,  338 ;  renewal  of,  342 ; 
Locks,  340;  Maps,  plans,  etc., 
337 ;  Minor  part,  license,  339 ; 
Monuments,  National,  350;  "Mu- 
nicipal purposes",  331 ;  Munici- 
pal uses  of  water,  349 ;  "Munici- 
pality", 330;  "Navigable  waters", 
330;  Navigation  facilities,  oper- 
ation of,  344;  Navigation  struc- 
tures, 340 ;  Office  of  Commission, 
352;  Parks,  National,  350;  Pen- 
alties, 348 ;  Permit,  preliminary, 
347;  Permits,  334;  "Project", 
331 ;  "Project  Work",  331  ;  Pre- 
liminary permits,  334,  335,  347 ; 
"Public  Lands",  330;  Quorum, 
329 ;  Rates,  345 ;  Reclamation 
Act,  343;  Rentals,  343;  "Reser- 
vations", 330 ;  Reserves,  338 ; 
Rights  of  way,  346,  347;  Seal, 
329;  Secretary,  329;  "State", 
330;  United  States,  right  to  take 
over  works,  341,  343;  Voluntary 
transfers,  336 ;  Work,  construc- 
tion, 341 

Felgate,    Robt.,   patent,    34 

Ferries,  162 

Fishery,  in  non-navigable  waters, 
273 

Fish  Creek,  384 

Fish,  passage  of,  145,  172 ;  run  of 
in  non-navigable  stream,  273 

Fishing  Creek,  384 

Fishing,  30 ;  right  of  in  N.  J.,  131 ; 
in  bounds  of  another,  141 ;  on 
common  lands,  200 ;  to  low 
water,  202 ;  common  of,  213 ;  in 
non-navigable  streams,  270;  on 
shores,  213 


Fitzhugh,  Wm.,  Agent,  109;  Wm., 

patent,  109 
Floatage,   147,  230 
Flood  Water,  233 
Flow,  natural,  272 
Fluvanna  River,  to  clear,  246 
Forge  Tract,  60 
Form     of     patent.     Colonial,     58 ; 

Under  Land  Office  Act,  188 
Forts      on      Rappahannock     and 

James,  179 
Fowling,    in    bounds    of    another, 

141 ;  right  of,  206 
Fredericksburg,  tide  at,  146 
Frenchmen,  28 
Fresh  Rivers,  146 
Freshes    of    Rappahannock    River, 

44 

Callaway,  Wm.,  27 

Garden,  Company's,  222 

General  Assembly,  first  session, 
319 ;  revision  of  laws,  319 ;  see 
Legislature 

General  Court  to  cause  Land  Of- 
fice to  be  examined,  189 

Gengis  King  Indians,  patent  to,  62 

Glebe  lands,  12,  15 

Gooch,  Wm.,  Gov.,  78 

Gosport,  214 

Goshen,  full,  314 

Goshen  Pass  case,  228 

Goose  Creek,  385 

Governor,  Death  of,  180;  Deputy 
of,  57;  pro-tem,  56;  Successor 
to,  56 

Governor  of  Arkansas,  letter  to 
Federal  Commission,  374 

Governors'  land,  9 

Grants,  equality  of,  20 

Grants  by  Indians,  void,  130 

Great  Buffalo  Creek,  88 

Great  Charter,  17 

Greenbrier  River,  385 

Grist  Mills,  see  Mills 
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Gundry,  Jno.,  patent,   17 
Guyandotte  River,  385 

Hale,  Lord,  145,  146 
Halifax  County,  85 
Hardware  River,  246 
Harrison,   Fairfax,   95,  228 
Harvey,  Sir  Jno.,  patent  to  Peter 

Knight,  8;   Jno.,  Gov.,  32,  37 
Hazel  River,  385 
Head,  meaning  of,  179 
Head  of  Streams,  104 
Head  Right,  ended,  192;  renewed, 

93,  57;  speculation  in,  182 
Heale,  Joseph,  patent,  117 
Hedges  across  streams,  239 
Henrico,   borough  of,   10;   county, 

82 
Henry,  Patrick,  Gov.,  93     • 
Heslett,  Wm.  and  Wm.  Ballance, 

patent  to,  68 
Higginbotham,   Joseph,   patent   to, 

91 
High  Water,  271 
High  Water  mark,  256 
Highway,  streams  as,  278 
Holstein  River,  246;   North  Fork, 

385 
Hopton,  Lord,  94 
Hothersall,  Thos.,  patent,  19 
Howard,  Lord,  Gov.,  64 
Hunter,  James,  Ironmaster,  60 
Hunting,  30;   on  land  of  another, 

182;    on    shores,    213;    to    low 

water,  202,  203 
Hutchinson,  Robt.,  lease,  42 
Hyco  River,  385 

Idleness,  censured,  26 
lies,  Thos.,  patent,  38 
Importation  certificates,  183 
Indian  Creek,  385 
Indian  grants,  void,  130 
Indians,    Gingas    King,    patent    to, 
62;  Keep  their  lands,  177;  Nan- 


samond  to  sell  lands,  183;  Not- 
toway to  sell  lands,  183 ;  Pisco- 
way,  96 

Indifference,  public,  380 

Instructions,  right  under,  16 ;  To 
Gov.  Harvey,  35 ;  Gov.  Yeard- 
ley,  25 ;  Sir  Geo.  Yeardley,  9 ; 
Wm.  Berkley,  48 

Interference  with  navigation,  326 

Interregnum,  provided  for,  180; 
the,  318 

Introduction,   VII 

Ireland,  Wm.,  patent,  40 

James  City  County  settled,  216 

James  River  and  Kanawha  Com- 
pany, 148,  151,  153,  386;  Canal, 
385;  Canal  Co.'s  rights  in,  148; 
151,  153,  385;  Company,  386; 
Mills  on,  172;  Navigation  Com- 
pany, 386;  Navigation  of,  246, 
385 

Jamestown,  9;  borough  of,  10; 
settled,  216 

Jefferson's  map,  105 

Jeffreys,  Herbert,  Gov.,  58 

Jennings,  Edmund,  Agent,  116, 
121;  Edmund,  Gov.,  71;  Math- 
ew,  patent,  60 

Johnson,  Robt.,  patent  to,  87 

Joint  Account,  10 

Joint   Stock,   220 

Jones,  Mosias,  patent  to,  83;  Wm., 
27 

Julian,  Wm.,  23 

Jurisdiction  of  U.   S.,  365 

Jus  Privatum,  132 

Jus  Publicum,  128,  132;  of  the 
King,  133 

Kanawha  River,  navigable,  359, 
386 

Kemp,  Richard,  Gov.,  41 

Kent,  Chancellor,  320;  Commen- 
taries, 320;  Water  and  Water 
rights,  104 
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Kiccotan,  borough  of,  10 

King,  power  to  make  grants,  133, 

135 ;   Prerogatives,  128 
King  George  County,  51 
King's    Creek,  27 
Kirton,  Thos.,  Agent,  105 

Lancaster  County,  117 

Land  Laws,  175 ;  Colonial,  184 

Land  Office,  157;  Act  establishing, 

185;   Instituted,  175,  185 
Landowner,   extent   of   rights,   230 
Land  warrants,  location,  186 
Lands,    divided,  220;    public,   com- 
mon, waste,  176;  unappropriated, 
158;  unpatented,  197;  waste  and 
unappropriated,  157 
Lawson  Creek,  386 
Lease,  to  Robt.  Hutchinson,  42 
Lee,    Thos.,    Agent,    116;    Patent, 

121 ;  Pres.,  80 
Legislature,     over     streams,     276 ; 
power   of,    145,    160;    power    re- 
served to,   170 
Letters,  Carson,  W.  E.  to  Sec.  of 
Interior,     354;     Commission     to 
Gov.  of  Arkansas,  376 ;  Gov.  of 
Arkansas    to    Federal    Commis- 
sion, 374 
Lewis,  Thos.,  surveyor,  291 
Liberty,   foundation  of,   133 
License,   0pp.   of   Att.   Gen.,   358 ; 
Minor   part,   359;   To   construct 
dam  from  state,  304,  305,  307; 
Transfer  of,  307,  327;  U.  S.  ef- 
fect on   State,   372 
Lile,   W.    Minor,   XX 
Liny,   Rdbt.,  case  of,  202 
Little  Cacapehon  River,  386 
Little    Kanawha    River,    mills    on, 

172,  386 
Little  Nottoway  River,  386 
Little  River,  386 
Little  Roanoke  Creek,  386 
Logs  in  Louisa  River,  210 
London  Company,  6;   end  of,  21; 


records  of,  21,  218;  secrecy  con- 
cerning, 218 

Lord  Hale,   145,   146 

Lottery,  222 

Louisa  County,  84;  Fork  of  Sandy 
River,  386;   River,  logs  in,  210 

Low  Water,  landowners  right  ex- 
tended to  fishing,  etc.,  202,  203; 
Mark,  256;  Boundary  at,  207; 
Right  defined,  207 

Ludwell,  Phillip,  Agent,  106;  Sec- 
retary, 58 ;  Secretary  presents 
form  of  patent,   178 

Lunenburg  County,  88 

Lupo  Abine,  23 

Lyving,  Mathew,  31 

Madison,  James,  birthplace,  51 
Magna  Charta,  128,   130;   founda- 
tion of  American  Liberty,  133 
Manor  of  Brent  Town,  99 
Map  of  Desert  Tract,  facing  page 

226 
Map  showing  division  of   Eastern 

and  Western  Waters,  at  end  of 

index 
Maps,  JefiFerson's,  105 
Mapsock  Creek,  13 
Marshes,   16,   157;   in  Land   Office 

Act,    178,    188;    Preference    to, 

198 
Martin,  Thos.  Bryan,  Agent,  127 
Mathews,  Saml.,  patent,  44;  Gov., 

45 
Mattapony  River,  to  clear,  248,  386 
McDowell,  Turner,  291 
McElvoy's  Creek,  386 
McGill,  Wm.,  geologist,  295,  297 
Meherrin     Navigation     Co.,     386; 

River,  Mills  on,  171 
Middle     Island     Creek,     387;     of 

streams,      non-navigable,      268 ; 

River,  387 
Military  Right,  93 
Mill   Creek,  387 
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Mills,  Acts  concerning,  169 

Mines,  reservations  in  patents,  can- 
celled, 189 

Ministers,  12 

Minor  part  license,  failure  to  is- 
sue, 361,  378 

Minor,  Prof.  John  B.,  opinion  of, 
160 

Miry  Creek,  387 

Mitchell,  Atty.  Genl.,  opinion,  356, 
363 

M'Kimms  Creek,  386 

Monongahelia  River,  mills  on,  172; 
navigation  of,  249 

Monongalia  Navigation  Company, 
387 

Monongalia  River,  387 

Moreton,  Wm.,  patent  to,  98 

More's  Utopia,  218 

Moryson,  Francis,  Gov.,  47 

Mott,  Jno.  and  Geo.,  patent,  52 

Mount  Pleasant,  116 

Mount  Vernon,  patent,  95 

Mountain  Run,  76 

Mud  iFork  River,  387 

Nansamond  River,  49 ;  land  on,  9 

Natural  flow,  272 

Navigability,  230;  in  fact,  151;  in 
law,  156;  legal,  319;  public  use, 
273 ;  right  to  effect,  272 ;  test  of, 
370 

Navigable  Capacity,  question  of 
fact,  363,  369 ;  Creek,  44 ;  Rivers, 
382 ;  Waters,  controlled  by  State, 
265 ;  4  Cum.  Dig.  926,  et  seq., 
207 ;  dam  across,  306 ;  definition, 
321 ;  dominion  in,  134,  135 ;  10 
Enc.  Dig.  342  et  seq.,  207;  right 
of  State  in,  137;  State  act,  317; 
State  rights,  156 

Navigation,  A  question  of  fact, 
326;  Not  to  be  obstructed,  209; 
Obstruction  to,  326;  Right  of 
preserved,  209;   Right  to,   155 

Navigation   Company,   385;    Acco- 


tink    Creek,    382 ;    Goose    Creek, 

385;  James  River,  386;  Meher- 

rin,  386;  Tug  Fork,  390;  Upper 

Banister  River,  390;  York  River, 

390 
Nelson,  Wm.,  Gov.,  90 
New  Jersey,  charter,  132 
Newport  News,  22 
New    River,    387 ;    opinion    Atty. 

Genl.  on,  361 
Nicholls,  Jno.,  patent,  44 
Nicholson,  Francis,  Gov.,  67,  69 
Nomini,  125 

Nominy  River,  mills  on,  171 
Non-navigable   stream,   268 ;   dams 

on,  363 ;  right  of  public  in,  273 
Non-resident,    authorized    to    sell 

lands,  183 ;  right  to  plant  oysters, 

137 
Non-tidal  streams,  bed  of,   153 
North  River,  387 
Northern  Neck,  boundary  of,  104; 

The,  94;   Waters  in,   141 
Northumlberland  County,  107 
Nott,  Ed'wd.,  Gov.,  70 
Nottoway    Indians,    to    sell    lands, 

183 
Nottoway  River,  mills  on,   171 
Nugent,  Nell  M.,  XXIII,  71 

Obstructions  in  rivers  and  creeks, 

235 
Occoquan   Creek,   99,   387;    River, 

387 
Ohio  River,  387 
Old  Point  Comfort,  public  land  at, 

215 
Old  Town  Creek,  387 
Opequan  Creek,  99,  387 
Opinions,   Atty.    General    Mitchell, 

356,  363 
Ordinance  and  Constitution,  1607,  5 
Oysters,  beds,  206;  beds  not  to  be 

sold,   155;  non-resident,  right  to 

plant,  137 ;  planting,  control  over, 

137 
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Pamunkey  River,  387;  ferries, 
165 ;  to  clear,  249 

Parallel  columns,  321 

Parliament,  power  of,  135 

Parnell,  Gov.  of  Arkansas,  letter 
from,  374 

Passage,  of  boats  and  canoes,  172 ; 
see  Fish 

Patent,  care  of,  228;  form  of  un- 
der Land  Office  Act,  188 ;  record 
of,  188 

Patented  land's,  175;  under  Eng. 
Commonwealth,  177 

Patents,  form  of,  56,  58,  178,  180; 
in  Quarter  Court,  16 ;  reserva- 
tions in,  cancelled,  189;  to  Aber- 
man,  Jacob,  (1771),  90;  An- 
drews, Wm.,  (1628),  29;  Arm- 
stead,  Wm.,  (1638),  37;  Arun- 
dell,  Jno.,  (1627),  28;  Ballance, 
Wm.,  and  Wm.  Heslett,  (1693). 
68;Bentlye,  Wm.,  (1624),  22; 
Branch,  Christopher.  20;  Breed- 
well,  Abraham,  (1739),  125; 
Brent,  Geo.,  et  als,  (1686),  97; 
Brown,  John  and  Jno.  Williams, 
(1685),  64;  BuUocke,  Hugh, 
(1634),  35;  Burton,  Wm., 
(1751),  82;  Busby,  Jno.,  (1770), 
88;  Bush,  John,  (1624),  23; 
Butts,  Thos.,  (1705),  70;  Camp- 
bell, Hugh,  (1699),  69;  Catlett, 
Jno.,  (1666),  50;  Chetwood, 
Thos.  &  Jno.  Prosser,  (1667), 
51;  Qark,  Maurice,  (1710), 
115;  Clement,  Jeremiah,  (1633), 
33;  Cripps,  Zach.,  (1628),  31; 
England,  Humphrey,  (1636), 
37;  Epes,  Francis,  (1724),  73; 
Epes,  Wm.,  26 ;  Felgate,  Robert, 
(1632),  34;  Fitzhugh,  Wm., 
(1694),  109;  Gingas  King  In- 
dians, (1680),  62;  Gundry, 
John,  (1620),  17;  Heale,  Joseph, 
(1713),  117;   Heslett,  Wm.  and 


Wm.  Ballance,  (1693),  68;  Hig- 
ginbotham,   Joseph,    (1772),   91; 
Hothersall,  Thomas,  (1622),  19; 
lies,  Thos.,   (1640),  38;  Ireland, 
Wm.  and  Robt.  Wallis,   (1642), 
40;    Jennings,    Mathew,    (1681), 
60;  Johnson,  Robt.,   (1768),  87; 
Jones,      Alosias,      (1752),      83; 
Knight,  Peter,  400  acres,  8 ;  Lee, 
Thomas,   (1719),  121;  Mathews, 
Saml.,     (1654),     44;     Moreton, 
Wm.,    (1686),    98;    Mott,    Jno. 
and  Geo.,    (1670),  52;   Nicholls, 
Jno.,     (1655),    44;    Peters,    Ed- 
mund,  (1659),  46;  Porter,  Wm. 
and   Daniel    Price,    (1690),    66; 
Price,   Danll.   and  Wm.   Porter, 
(1690),  66;    Slaughter,   Francis, 
(1726),  76;  Smith,  John,  (1690), 
106;   Smith,  Col.  Robt.,   (1661), 
47 ;    Spencer,   Nicholas  and  Jno. 
Washington,     (1674),     95;     St. 
Albans,  Earl,   (1686),  98;  Sym- 
mons,  Symon,  (1663),  49;  Talia- 
ferro, Jno.  and  Francis,   (1727), 
78;    Toon,    John,    (1722),    123; 
Trethewy,     Jno.,      (1686),     98; 
Vickars,     Thos.,      (1678),     59; 
Wade,  Jno.,   (1710),  72;  WalHs, 
Robt.  and  Wm.  Ireland,  (1642), 
40;     Waugh,     Joseph,     (1716), 
119;    Webb,   Giles,    (1692),   67; 
White,    Jno.,    (1644),   41;    Wil- 
kinson, Thos.,   (1658),  46;  Wil- 
liams,   Jno.    and    John    Browne, 
(1685),    64;     Williamson,    Hy., 
(1683),    63;     Winfield,     Edwd., 
(1749),  80;  Wood,  Wm.,  (1762), 
85;     Yeardley,     Sir     Geo.,     13; 
double,    179,    181 ;    for    surplus 
land,    181 ;    to    be    entered,    181 ; 
under  English  Crown,  44;  vali- 
dated, 181,  183 
Paulus  Hook,  rights  at,  138 
Pendleton,  Edmund,  Pres.,  92 
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Permission   for  dams,   etc.   U.   S., 

365,  368 
Peters,  Edmund,  patent,  46 
Pianketank    River,    47;    to    clear, 

249 
Pig  River,  388;  to  clear,  250 
Pigg  River,  388 
Pilots,  172,  173 
Piscoway  Indians,  96 
Planters,    8,    15;    antient,    31,   40; 

lands  confirmed  to,  56 
Planting,    31 
Plats,  see  Surveys 
Plots,  see  Surveys 
Poetan  Swamp,  42 
Point  Comfort,  public  land  at,  214 
Point  Pleasant  Creek,  388 
Pole  Cat  Creek,  388 
Police  power,  272 
Pollution  by  sewerage,  206 
Popcatallice  River,  388 
Pope,  the  gifts  to  Spain,  217 
Porter,    Wm.    and    Danll,    Price, 

patent  to,  66 
Port  Wardens  line,  208 
Potomac    Company,    388;     Creek, 

46;    River,    141,    388;    to   clear, 

etc.,  250 
Pott,  Jno.,  Pres.,  28 
Potts,  Gov.,  patent,  31 
Pott's  Creek,  388 
Powells  River,  388;  to  clear,  251 
Powers  of  Government,  132 
Predatory,  380 
Preface,  XV 
Prerogatives,  Kings,  128 
Price,     Danll.    and    Wm.     Porter. 

patent  to,  66 
Prickett,  Wm.,  23 
Principles  of  law,  151 
Priority  of  use,  272 
Private  ownership  in  public  water, 

207 
Processioning,  182 
Procuration  to  Robt.  Carter,  111 


Profits,  division  of,  10 

Property,  fixed,  221 

Proprietor,  The,  3 

Prospect,  301 

Prosser,  Jno..  patent,  51 

Public,  ownership,  228 ;   rights  of, 

160;  rights  to  navigate,  155;  to 

be  heard,  305 ;  to  make  any  use 

of  stream,  273 
Public  Lands,  176,  212,  214;  sale 

of,  224;  uses  of,  222 
Public  Waters,   private  ownership 

in,  207 

Quantico  Creek,  388 ;  to  clear,  252 
Quarter     Court,     16;     instructions 

of,  223 
Queen  Anne,  surrender  to,  132 
Queen's  Creek,  13 
Quit  Rents,  4;  cancelled,  189 

Randolph,  Peyton,  Pres.,  92 

Ranging,  unlawful,  180 

Rappahannock  Creek,  388;  River, 
63,  388 ;  character  of,  146 ;  dam 
over,  140;  /ferries  over,  164; 
land,  177 ;  to  clear,  252 

Raritan  Bay,  131,  135 

Raynbeare,   Nicholas,  27 

Reason,  rule  of,  315 

Reasonable  use  of  water,  272 

Recreational  Considerations,  U.  S., 
370;  State,  XIX 

Reed  Creek,  388;  mills  on,  172 

Reene,  Richd.,  27 

Reformation,  the,  217 

Regalia,  128 

Religion,  changes  in  England,  217 

Relocation  of  railroads,  pipe  lines, 
etc.,  310 

Rent  free,  11 

Rents,  quit,  to  King,  cancelled,  189 

Restoration,  The   (1660),  46,  48 

Retrospect,  301 

Revolution,  Catholic,  217;  Protes- 
tant, 217 
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Richmond  County,  124 

Right  of  navigation  preserved,  209 ; 
of  State,  to  change  common  law, 
276 ;  to  render  stream  navigable, 
272,  274 

Rights,    93;    Military,    93;    Treas- 
ury, 93 
See  Riparian  Owner 

Riparian  Owners,  rights  generally 
on  navigable  stream,  263;  right 
in  bed  of  navigable  stream,  263, 
270;  burdens  of,  266;  rights  in 
bed  or  bottom  of  non-navigable 
stream,  268,  270;  in  navigable 
waters,  161 ;  rights  in  non-navi- 
gable stream,  272;  rights  in 
water,  276 ;  rights  of,  205 ;  rights 
preserved  by  Water  Power  Act, 
304,  310;  to  what  land  appurte- 
nant, 273,  388;  water  rights  in 
non-navigable  streams,  272;  who 
is,  273 

Rivanna  River,  389;  mills  on,  171; 
to  clear,  252 

Rivers,  Bays  and  arms  of  the  sea, 
belong  to  State,  136 ;  bed  of,  143 ; 
clearing  of,  240;  fresh,  salt, 
146 ;  legislative  care  of,  237 ; 
non-tidal,  beds  of,  153;  not  nav- 
igable, 147;  private,  144;  pubhc, 
144;  what  navigable,  382;  Acco- 
tink,  383;  Appomattox,  171,  172, 
243,  382,  383 ;  Banister,  172,  245, 
383 ;  Big  Cacapon,  383 ;  Big 
Mill,  383;  Big  Nottoway,  383; 
Big  Sandy,  383  ;  Blackstone,  243  ; 
Black  Water,  383 ;  Buffalo,  383 ; 
Bush,  384;  Cheat,  384;  Chicka- 
hominy,  245,  384;  Clinch,  245, 
384;  Corotoman,  117;  Cowpas- 
ture,  384;  Dan,  168;  Elk,  384; 
Fluvanna,  246 ;  Greenbrier,  385  ; 
Guyandotte,  385  ;  Hardware,  246 ; 
Hazel,  385 ;  Holstein,  246 ;  Hol- 
ston,    385 ;    Hyco,    385 ;    James, 


148,  151-3,  172,  246,  382,  385, 
386;  Kanawha,  259,  286,  386; 
Little  Cacapehon,  386;  Little 
Kanawha,  172,  386;  Little  Not- 
toway, 386;  Little  River,  386; 
Louisa  River,  210;  Mattapony, 
284,  386;  Aleherrin,  171,  386; 
Middle,  387;  Monongahelia,  172, 
249,  387;  Mud  Fork,  387;  Mud, 
387;  Nansemond,  9,  49;  New, 
361,  387;  Nominy,  171;  North, 
387;  Nottoway,  171;  Occoquan, 
387;  Ohio,  387;  Pamunkey,  165, 
249,  387;  Pigg,  388;  Pig,  250, 
388;  Pianketank,  47,  249;  Pop- 
catallice,  388;  Potomac,  141,  250, 
382,  388;  Powell's,  251,  388; 
Rappahannock,  63,  140,  146,  164, 
177,  252,  388;  Rivanna,  171,  252, 
389;  Roanoke,  389;  Sandy,  386, 
389 ;  Shenandoah,  253,  389 ;  Slate, 
254,  268,  389;  Smith,  254,  389; 
Southampton,  18;  Southanna, 
172 ;  South,  172,  268,  389 ;  Staun- 
ton, 254.  383,  390;  Tiger  Val- 
ley, 172 ;  Twelve  Pole,  390 ;  Ty- 
gart's  Valley,  390;  Upper  Ap- 
pomattox, 390;  Upper  Bannis- 
ter, 390;  West  Fork,  254,  390; 
Willis,  254,  390;  York,  164,  390 

Roach,  Louise  P.,  XXIII 

Roanoke  Creek,  389 

Roanoke  River,  389 

Robins,  Jno.,  27 

Rogers,  Edw.,  27 

Rolfe,  Jno.,  Relation  of  Va.,  221 

Rule   of    Reason,  315 ;   application 

of,  324 
Running    Waters,     ownership    of, 

145 

Salt   Rivers,   146 
Sandy  Creek,  389 
Sandy    River,    389 ;    Louisa    Fork, 
386 
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Scenic  Considerations,  State,  XIX ; 

U.  S.,  370 
Seating,  31;  What  was,  177,  178 
Settlement,  permanent,  216 ;  rights, 

193 
Settlements  encouraged,  241 
Settlers,    exempted    from    service, 

221 
Sewerage,  pollution  by,  206 
Shenandoah   River,  389 ;   to  clear, 

253 
Shockoe  Creek,  243 
Shore,  rights  in,  271 
Shores,  lands  on,  158;  in  England, 

257;  Ownership  of,  271 
Shooting,  unlawful,  180 
Simpson's  Creek,  389 
Sitting,  see  Seating 
Slate    River,    389;    non-navigable, 

268;  to  clear,  254 
Slaughter,  Francis,  patent  to,  76 
Sleepy  Creek,  389 
Smith,   Col.   Robt.,   47;   Jno.,   pat- 
ent, 106 
Smith's  River,  389 ;  to  clear,  254 
Smoote,  Wm.,  47 
Soccage,  free,  etc.,  2,  3 
Societies,  on  frontiers,   180 
Soil,  under  navigable  waters,  137 ; 
under    rivers,    bay,    etc.,   belongs 
to  State,  136 
Southampton  River,  18 
Southanna  River,  mills  on,  172 
South  River,  mills  on,  389;  mills 

on,    172 ;   non-navigable,  268 
Sovereignty,  over  streams,  242 
Special  grant,  referred  to,  213 
Speculation  in  head  rights,  182 
Spencer,  Nicholas,  Pres.,  61,  63,  95 
Spottswood,  Alex.,  Gov.,  72 
Spring  Creek,   389 
Squatter  sovereignty,  224 
Squatters  not  recognized,  197 
St.  Albans,  Earl  of,  patent  to,  98 
St.  Andrews  Creek,  41 


Stafford  County,  50,  95 

State,  policy  of,  303 ;  power  of, 
navigation,  155 ;  power  reserved 
to,  278;  recovery  of,  302;  right 
to  render  stream  navigable,  272, 
274;  rights  in  navigable  waters 
and  beds,  156 ;  right  in  naviga- 
ble waters  and  soil  under  them, 
137;  rights  of,  160 

State  Commission  on  Conserva- 
tion and  Development,  XVII, 
XVIII 

State  Corporation  Commission, 
XVIII ;  appeals  from,  312 ; 
power  to  make  rules,  312 ;  to 
administer  Water  Power  Act, 
304 ;  rules  and  regulations,  312 

State  Rights,  usurpation,  325 

State    Water    Power   Act,   advan- 
tages considered,  305 ;  alteration 
of    licenses,    312;    appeals,    312 
application,  304 ;  assignment,  vol- 
untary,  308;    bridges,   309,   310 
cemeteries,  309,  310;  condemna 
tion,  309,  311 ;  conservation,  303 
consideration      of       advantages 
305;     consolidation,     308;     con- 
struction, pre-requisites  of,  304 
corporation    commission    to    en- 
force act,  303;  co-tenants,  306 
court,  jurisdiction  of,  308;  court 
powers,  309 ;  damages,  fair,  310 
drinking    water     of     city,     309 
dwelling    houses,    309;    eminent 
domain,  309;  evidence,  312;  ex- 
penditures,   prior,    311 ;    experts, 
312;    extent    of    use,    303,    305; 
falls,  etc.,  304;  flow  of   stream, 
310;  hearing,  305;  interruptions, 
304;  jurisdiction  of  U.  S.,  304; 
licenses,  304;  license,  alterations, 
312;    license,    condition,    307;   li- 
cense duration,  307 ;  license  revo- 
cation   of,    308;    license,    terms, 
305;    maps,    304;    merger,    308; 
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municipal  plants,  309 ;  plans,  304 ; 
policy  of  State,  303;  ponds,  311; 
power  plants,  municipal,  309 ; 
prior  constructions,  311  ;  public 
property,  309 ;  publication,  305 ; 
railways,  relocation,  310;  recon- 
struction, pre-requisite,  304 ; 
regulations,  312 ;  relocations, 
310;  roads,  309,  310;  rules,  312; 
State  Commission  on  Conserva- 
tion &  Development,  to  receive 
copy  of  application,  304;  State 
Corporation  Commission,  to  en- 
force act,  303,  311 ;  surveys,  311 ; 
transfer,  voluntary,  308 ;  United 
States,  lawful  jurisdiction,  308; 
Use,  extent  of,  303,  305 ;  utiliza-, 
tion,  303 ;  valuation,  307 ;  waters 
of  State,  defined,  303 

Statutes,  efifect  of,  269 

Statutes  Cited   (Appendix  C),  393 

Stony   Creek,  390 

Stream  flow,  not  to  be  obstructed, 
306 

Streams,  Carter's  Run,  384 ;  clear- 
ing of,  240;  Mountain  Run,  76; 
see  Rivers,  Creeks 

Stuart,  Mary,  conflict  with,  217 

Stuarts  Creek,  390 

Sugar  Tree  Creek,  390 

Summerton  Creek,  to  clear,  254 

Staunton's  Creek,  390 

Staunton  River,  to  clear,  254,  383, 
390 

Sunken  ground,  157,  178;  in  land 
office  act,  188;  preference  to,  198 

Surplus  land,   181 

Surveyors,  duty  under  Land  Office 
Act,  186 

Surveys,  on  Eastern  Waters,  190 ; 
on  Western  Waters,  190 ;  mark- 
ing, 180;  required,  16,  176;  re- 
turn of,  187;  true  Meridian  re- 
quired, 183 

Swamps,    157;    Dragon,    384;    in 


Land  Office  Act,  188 ;  preference 

to,  198 
Sycamore  Creek,  390 
Symmons,  Symon,  patent,  49 

Taliaferro,  Jno.  and  Francis,  pat- 
ent to,  78 
Taney,  Justice,  130 
Tappahannock,  tide  at,  146 
Tenants  of  the  Company,  11 
Ten-Mile  Creek,  390 
Territory,  conquered,  129 ;  discov- 
ered, 129 
Tidal  streams,  Kent's  theory,  320 
Tides,  in  Rappahannock  River,  146 
Tidewater,  lands  under,  140 
Tiger  Valley  River,  mills  on,  172 
Timberneck  Creek,  46 
Title,  obtained  how,  131 ;  to  bed  of 

streams,  131 
Titles,  act  to  settle,  180 
Toon,  John,  patent,  123 
Treasury  Right,  93 
Threthewy,  Jno.,  patent,  98 
Trimble,  James,  291 
Tug    Fork    Navigation    Company, 

390 
Twelve-Pole  River,  390 
Tygart's  Valley  River,  390 

Unappropriated     lands,     158;     sale 

ordered,  225 
United    States,    to    regulate    com- 
merce, 161 
University  land,  12 
Unpatented  lands,  197 
Upper  Appomatox  River,  390 
Upper  Bannister  River  Navigation 

Co.,  390 
Use  of  Water,  reasonable,  272 
Usurpation  of  State  Rights,  325 

Valuation  for  rate  making,  307 
Vessels   Stranded,  203 
Vickars,    Thos.,   patent,    59 
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Village  settlements,  193 
Virginia  Land  Grants,  95 
Virginia,  see  under  State 

Wade,  Jno.,  patent  to,  72 

Wallis,  Robt.,  patent,  40 

Warden,  Thos.,  27 

Warehouses  on  streams,  162 

Ware  River,  oysters  in,  137 

Warrants,  location,  186 

Washington,  George,  Boyhood 
Home,  50;  Young  man,  242; 
John,  patent  to,  95 

Waste,  Great,  176 

Waste  and  Unappropriated  lands, 
157,  176;  no  right  in  ;by  settle- 
ment, 197 

Water,  Chancellor  Kent,  320 ;  flow 
of  stream,  272;  primary  use, 
272;  running,  ownership  of,  145  ; 
use  of  rights  in  and  water 
rights,  272,  276 

Watercourses,  cleared,  208 

Water  Mills,  see  Mills 

Water  power,  utilization  of,  303 

Water  Power  Act,  state,  303 ;  see, 
State  Water  Power  Act;  Fed- 
eral Water   Power  Act 

Water  rights,  and  water.  Chancel- 
lor Kent,  104;  in  non-navigable 
stream,  272;  to  what  land  ap- 
purtenant, 273 

Waters,  meaning  of,  142 

Waters  of  the  State,  303;  defined, 
321 ;   definition   rearranged,   313 

Waugh,  Joseph,  patent,  119 

Webb,  Giles,  patent  to,  67 

Western  Parts,  see  Western 
Waters,  beds  of  streams,  320 


Western    settlements,    encouraged, 

241 
Western  Waters,  counties  on,  196, 
271;  fishing  in,  273;  full,  279; 
settlements  on,  193 ;  streams, 
beds,  etc.,  to  be  public,  201 ;  sur- 
veys on,  190,  191 ;  map,  end  of 
Index 
West   Fork   River,   390;    to  clear, 

254 
West,      Francis,      President,     27; 

John,  Governor,  37 
Wharf,  right  to  erect,  162 
White,  Jno.,  patent,  41 
Wilkinson,   Thos.,  patent,  46 
Williams,   Jno.   and  Jno.   Browne, 

patent  to,  64 
Williamson.  Hy.,  patent  to,  63 
Willis  Creek,  mills  on,  171 
Willis  River,  to  clear,  254,  390 
Willoughby's  Bay,  390 
Winfield,  Edwd.,  patent  to,  80 
Winwood,  Secretary,  221 
Wood,  Wm.,  patent  to,  85 
Woodstock,  109 

Wyatt,   Sir   Francis,   19 ;   commis- 
sion to,  21 ;  Governor,  38 

Yeardley,  Sir  Geo.,  commission  of, 

24;   instructions  to,  9;    land  to, 

13 
York,   Duke   of,   138;   charter   to, 

132 
York,  public  lands  in,  214 
York    River,   bridges   and    ferries, 

164 
York  River  Navigation  Co.,  390 

Zuniga,  223 


